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Commonwealth of Massachusetts. 


House or REPRESENTATIVES, Jan. 12, 1838. 


Ordered, That Messrs. Curtis, of Boston, 
Ranrout, of Gloucester, and 
Cuapman, of Greenfield, 
with such as the Senate may join, be a Committee to 
examine into the doings of the Commonwealth Bank, in 
the city of Boston, and hear the said bank thereon, agree- 
ably to the provisions of the 36th chapter of the Revised 
Statutes, and to report the result of their investigations to 
the present Legislature : and that, in conducting said ex- 
amination, the said Committee have power to send for 
persons and papers. 


Sent up for concurrence. 


L. §. CUSHING, Clerk. 


In Senate, Jan. 13, 1838. 


Concurred: and Messrs. Hupparp and BuRNELL are 
joined. 


CHA’S CALHOUN, Clerk. 


Ba 


Couwmonwealth of PAassachusetis. 


The Joint Committee of the Legislature, appointed to 
examine into the doings of the Commonwealth Bank, 
in the city of Boston, and hear the said Bank thereon, 
agreeably to the provisions of the 36th chapter of the 
Revised Statutes, and to report the result of their in- 
vestigations to the present Legislature, have attended 
to that duty, and ask leave to present the following 


REPORT: 


In entering upon the inquiry, the committee felt great 
anxiety as to the discharge of the responsible duty assign- 
ed to them; being fully acquainted with the public solici- 
tude in regard to the affairs of this institution. The 
credit of the Commonwealth Bank had been long estab- 
lished: it had been under the management and influence 
of leading and distinguished individuals—was the favorite 
and confidential depository of the administration of the 
general government in the eastern section of the Union; 
and as such had the control of great means, and could 
command a widely extended circulation of its bills. Un- 
der such management, with such friends, and such exten- 
sive resources, the failure of the Commonwealth Bank 
has excited a strong sensation in this community, and 


4, COMMONWEALTH BANK. Feb. 


with many it was feared to be the precursor of a general 
failure of all our banking institutions. 

In this state of public excitement, the committee deemed 
it their duty to look with more than ordinary diligence 
into the management of this corporation—to trace the 
causes of its great catastrophe, and to ascertain, if practi- 
cable, whether its misfortunes were the just result of 
public calamities, or the probable consequences of mis- 
management and neglect on the part of its officers. 


On Monday, the 15th of January last, they commenced 
their examination at the banking-house of said company, 
and have continued their investigations until they believed 
they had possessed themselves of all the important facts 
required by the order. 

In their inquiry, the coramittee have had access to the 
books and papers of the bank, have been attended by the 
directors, cashier and other officers of the bank, and have 
obtained such information as was important to them, in 
order to enable them to arrive at their results. And the 
committee feel it due to each, to observe, that they have 
received from them every reasonable aid in the course of 
their investigation. 

The committee, at the commencement of their duties, 
called for the state of the bank as it then existed, and, 
in compliance with this request, they were furnished by 
the cashier with a statement of the concerns of the bank, 
as made at the close of the business on the 13th January. 
It is proper, therefore, to bear in mind, that the investi- 
gations and results of the committee have direct relation to 
this day. Many transactions have since taken place in 
the bank of various kinds—to some of which the eom- 
mittee will allude—but it is out of their power to give a 
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complete history of them, as well from want of time as 
from their inability to enjoin the officers of the bank from 
further proceedings. 

The state of the bank on the 13th January, as present- 
ed to the committee, is as follows : 


Specie attached and taken away, § 24,684 34 
Balances due from city banks, including 
Middlesex, 114,058 36 
Bills and checks, 358,185 00 
Notes discounted, 884,757 Dl 
“Stock owned by the bank, 26,214 59 
Expense, 8,046 03 
. $1,415,945 59 
Capital Stock, 500,000 00 
Balances due city banks, 180,000 00 
Discount account, 14,099 20 
Deposites, 328,914 85 
Dividends unpaid, 275 50 
Interest, 8,846 22 
Contingent fund, 13,357 82 
Notes Payable, 11,500 00 
Bills in circulation, 358,952 00 


$1,415,945 59 


It was apparent to the committee, on a cursory view of 
this exhibit of the bank, presenting such a large amount 
of assets apparently available not only to meet all its de- 
mands but to afford aid to others, that the disastrous con- 
dition of the country, arising, in so great a degree, from 
the derangement, of the currency, did not, of itself, afford a 
sufficient reason for the inability of the bank to sustain its 
credit. It had been neither required to pay specie for its 
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pills, nor had it ceased its friendly relations with the as- 
sociated banks; the government, also, not only made no 
unreasonable demands, and, whether authorized or not by 
the orders of the treasury, it answered demands upon it 
- in the manner most convenient to itself. 

The view thus taken of the exhibit, led the committee 
into a careful examination of its several items, and indeed 
to analyze every part of the statement ; and the result of 
their investigation is presented in the following table. 
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This statement the committee believe is correct in 
every material point, as it is derived wholly from docu- 
ments furnished by the officers of the bank. It will be 
perceived, that the essential difference between the two 
statements consists in the amount of debts due to the 
bank, exclusive of debts due from any other bank, and of 
the bills of any bank so indebted. The committee state 
the amount of debts due to the bank to be $1,435,800 41 
besides its own stock of $26,214 59, and the debt of 
50,000, of the Warren Association, for which the bank 
are endorsers or guarantors; while in the statement of 
the bank the debt appears to be only $884,757 27, shew- 
ing the great difference of $551,043 14. 

This variation arises from the different view taken of 
the assets in the teller’s hands, and of the amount actual- 
ly due to depositors. The item of $358,185, is repre- 
sented in the bank statement as bills and checks in the 
teller’s hands, of course convertible into cash, and conse- 
quently equivalent to money. But the committee find 
that this large amount, instead of being the bills of other 
banks, or checks drawn on other banks, consists, in fact, 
(with the exception only of about $690 in bills of other 
banks,) of loans on notes and memorandum checks, and 
of stocks now owned or assumed by the bank, upon near- 
ly all of which interest is accruing, or dividends may have 
been received, and they constitute a debt due to the bank. 
And it may here be mentioned, that of this large sum in 


"the teller’s hands $120,956 06 was placed with him by 


the cashier on the morning of the same 13th of January. 

The amount of deposites by the bank statement is 

$328,914 85. But the committee, in the investigation of 

the deposite account, ascertain that the actual amount of 

monies standing to the credit of its various depositors, is 
2 
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$523,478 99, and the amount of over-drafts, or in other 
words, of monies drawn out of the bank by various indi- 
viduals, having nothing standing to their credit on the 
books of the bank, appears to be $194,564 14, upon 
which accounts the bank has been in the practice of re- 
ceiving interest, including, however, in this sum $9,450 
of Commonwealth Insurance Company stock. If these 
facts, then, in regard to the debts due to the bank are 
true, the manner of stating the account by the committee 
is a correct mode of shewing the true state of the bank. 

The amount of loan exceeding twice the capital of 
the bank independent of debts due from other banks 
and of their bills, led the committee to examine whether 
the excess of loan was accidental, and this manner of 
stating their account a mere inadvertence, or whether the 
conduct of the officers of the bank had been such as to 
lead to the conclusion that there had been a designed 
concealment of the amount of the loan. 

It appears, on looking into the amount of memorandum 
checks; notes, &c., in the teller’s hands on the 13th of 
January, that $14,000 consists of bank and insurance 
stocks now belonging to the bank; of memorandum 
chetks, and notes bearing date, in the years 1825, $250; 
in 1835, $8200; in 1836, $122,329 85; in 1837, §155,- 
322 74; and in 1838 $56,376 41. The system then of loan 
by memorandum checks and notes lodged with the teller 
or cashier, to a great amount, is of considerable standing, 
sufficiently so, at least to prove the custom of the direc- 
tors in this respect. 

On the 9th of October, 1828, the directors voted, 
that hereafter no money shall be drawn from the bank 
by memorandum check or over-draft; notwithstanding 
this vote, however, the practice of allowing various per- 
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sons regularly to overdraw their accounts, was re- 
commenced and readily traced in the books to the 
years 1834 and 1835, and in some special instances 
to 1833; but the great amount of over-drafts appears 
in the years 1836 and 1837, upon which interest has been 
cast from time to time, and the apparent aggregate of 
such overdrafts at the close of the 13th January, as be- 
fore stated, was $194,564 14; and in the careful examina- 
tion of thirteen of the principal accounts thus overdrawn, 
the committee are constrained to believe, that this mode 
of making loans was well known to, and approved of by 


‘some of the directors, and not objected to by a majority 


of the others; and it n ay reasonably be inferred that this 
course was adopted and pursued to prevent the amount of 
loan from being known to those who saw nothing more 
than the common statements of the bank, and the returns 
to the Legislature. Witnesses were introduced by the 
directors to shew similar usages in other banks, and the 
same method of keeping the bank accounts. But while 
it was.admitted by some of them that loans were occa- 
sionally made on memorandum checks, yet they testified, 
that if any such were on hand when the return was made 
to the Legislature, they were put into the loan, and not 
considered as cash ; and while some, also, further testified, 
that the deposite account as contained in the bank state- 
ment, would only show the balance of the account, yet, 
they said that no private over-drafts were suffered to 
remain after they became known, so that the deposite 
accounts in their returns to the Legislatu e were not in- 
tentionally lessened by over-drafts. 

The committee were then led to consider the causes 
and circumstances under which loans of the cliaracter 
described had entered so very largely into the business of 
the bank. 
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From a cursory examination into its affairs, the com- 
mittee are of opinion, that the concerns of the bank were 
correctly managed during the time Mr. Buffington was 
its president. He retired from the bank on the 27th of 
September, 1832, and Mr. John K. Simpson was elected 
president of the bank October 1, 1832. 

In 1833 the system of overdrawing appears to have 
commenced, and the loans to directors increased. In the 
fall of that year, however, the then administration of the 
UnitedStates government saw fit to remove the public 
deposites from the United States Bank, and to place them 
in various deposite banks in different parts of the country. 

The government selected for this part of the Union 
the Commonwealth Bank as a proper depositary for the 
safe keeping of the public monies. 

After this selection, and the giving of the bonds to the 
United States, the deposites commenced, as is stated, 
October 5, 1833. The monies of the public flowed into 
the bank, and were freely loaned ; and, without attempt- 
ing to give the details of the doings of the bank from 
year to year, the result of the whole is exhibited in the 
statement presented by the committee. It is true, that, 
at the last session of the Legislature, an application was 
made to enlarge the charter of the bank by the increase 
of the capital stock. No grant, however, was obtained ; 
yet the loans were made as freely as though such increase 
of the capital had taken place. 

It will be clearly perceived, that, though the directors 
of a bank may violate the provisions of its charter, in 
extending its loans beyond the amount authorized by the 
law, it by no means follows, that the pecuniary interests 
of the stockholders or of the creditors are put at hazard. 
If the bank, having great funds at command, is judicious 
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in its loans—if they are made to solvent individuals, and 
upon good security, and for short periods—the creditors 
and stockholders are secured, though the charter is in- 
fringed; and under such management no insolvency of 
the bank can take place. 

But in the present instance the bank has suspended its 
payments—its bills are greatly depreciated—its creditors 
exposed to severe loss—and its stock, perhaps, worse 
than useless. What then is the cause of this calamity? 
How can this bank have descended so low? and why is it 
thus prostrated, when it ought to stand on a commanding 
eminence ? 

‘To account for such a calamity, the committee thought 
it their duty to go farther, and to ascertain not only the 
amount of debts due to the bank, but the character of 
those debts, by whom contracted, and under what cir- 
cumstances, 

The committee have made this examination; and a 
question of great delicacy has arisen in their minds, how 
far it is their duty to mention the names of any persons 
directly connected with the doings of the Commonwealth 
Bank. They feel well aware, that in speaking of persons 


_ great caution should always be used, expecially in cases 


where their characters or credit may be affected ; the rep- 
utation of a man is a valuable property, and it is not to be 
lightly sported with; and the committee wish it to be 
clearly understood, that they distinctly disclaim, not merely 
the rigit to publish, but the right even to inquire into the 
private concerns of individuals ; at the same time, they 
are conscious they have no right to shrink from the offi- 
cial discharge of duty, because injurious consequences to 
individuals may flow from it. The committee are direct- 
ed to inquire into the doings of the bank. But a bank is 
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only an artificial being—an ingenious creation of the hu- 
man mind, incapable therefore of committing any offence, 
or of violating any obligations. To inquire, then, into 
the doings of a bank, is to inquire into the acts of its di- 
rectors and officers. In accepting the situation, they 
subject themselves to the examination of the public, 
through its great organ, the Legislature ; they are subject 
to a penalty if they obstruct the examination. They are 
made personally responsible in certain cases, and if any loss 
or deficiency of the capital stock takes place from their 
official mismanagement, the stockholders themselves are 
implicated in the loss. And, indeed, the exclusion of 

‘names altogether from such an examination, might work 
as great a degree of injustice to the innocent, as the men- 
tion of them could, of injury to the guilty. It may then 
be truly asserted, that this inquiry is in a high degree 
personal in its character, and consequently in relating the 
doings of the bank, facts in regard to other persons may 
be required to be stated to give a just understanding of 
those doings, equally with the facts respecting the direc- 
tors themselves. 

The following gentlemen have been directors of this 
bank, from its creation, in 1824: Messrs. John K. Simp- 
son, Hall J. How and Elisha Parks. Mr. William Free- 
man and Mr. John Henshaw became directors in 1825, 
and have both been elected regularly from that time to 
the present; but it appears, that Mr. Henshaw retired 
from the direction in the fall of 1836. Mr. Freeman still 
continues in office. Mr. William Parmenter and Mr. 
Adams Bailey became directors in 1826. Mr. Parmenter 
continued in the direction till 1831, when he retired ; 
and in 1832 he appears to have been made president of 
the Middlesex Bank. Mr. Bailey continued in the direc- 
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tion until October, 1837, when he was re-elected, but 
has not served since. In 1827, Mr. Samuel 8S. Lewis 
became a director; and continued such by re-election to 
the present time—but he in fact retired from the direc- 
tion in October last. In 1829, Mr. Charles Hood, the 
cashier, became a director, and continues so to the pres- 
ent time. In 1830, Mr. Oliver Fletcher became a direc- 
tor, and has continued in the board to the present time. In 
1832, Mr. F. S. Carruth was chosen a director, and has 
continued in office to the present time. In 1835 Messrs. 
Otis Rich and John Mills became directors, and so continue 
by election to the present time—though it is believed, that 
Mr. Rich has not been legally qualified since 20 Novem- 
ber, 1837, he having then made an absolute assignment 
of his stock on the books of the bank, though it appears 
it was in fact as collateral security for a loan from the 
Provident Savings Institution. 

At the time the committee visited the bank, Messrs. F. 
S. Carruth, O. Fletcher, Wm. Freeman, Hall J. How, 
John Mills, E. Parks, O. Rich and C. Hood were the act- 
ing board of directors. 

It appears to the committee, that the concerns of this 
bank, for a considerable period, have been left very much 
to the management of its late president, John K. Simp- 
son, its cashier, Charles Hood, and Hall J. How, one of 
its directors; while loans have also been freely granted 
to some of the other directors. 

To give a condensed view of the concerns of the bank, 
the committee annex two tables; the first will show the 
creditors and debtors of the bank, together with its other 
resources ; and the second the various heads under which 
these debts appear on the books and documents of the 
bank. 
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These statements, with some explanations on the part 
of the committee, will tell their own story in language 
sufficiently intelligible. 

In regard to the president, Mr. Simpson, it appears he 
was a direct debtor to the bank in October 1833, about 
$70,000. This debt he has been suffered constantly to 
increase, and at his death he stood indebted on memo- 
randum checks $7,685 24; for balance of his account 
overdrawn $40,742 99, and as promiser on sundry notes 
$124,979 55; together $173,407. 78 
on notes discounted by him as endorser, 55,909. 34 


$229,317 12 
besides which he is endorser on notes for others 29,800 65 


making his direct liabilities now outstanding $259,117 77 

The memorandum checks and overdrafts are without 
security; of the notes, $90,079 55 appear to be on his 
single promise. ‘There is indeed collateral security taken 
at different times from 1825 to 1835, of 221 shares in 
the Commonwealth Insurance Company, of which he was 
president, and of 117 shares in the Commonwealth Bank, 
5 shares in the N. E. Crown Glass Company, and in 
1836, of 45 shares in the Merrimack River Transporta- 
tion Company, and 1837, of 84 shares in the Merrimack 
County Bank; but this security, at the very best, entire- 
ly inadequate, is now, with the exception of the Merri- 
mack Company’s bank, of which the committee are igno- 
rant, believed to be of very little value. From June 
1833 to March 1835, 22 months, he was suffered to over- 
draw his account at an average of $12,000 during that 
period; and from August 1835 to January 1828, at an 
average of $21,000; and this was continually increasing. 

Mr. Simpson appears to have been early a member of 
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a manufacturing establishment in the vicinity (the N. 
E. Crown Glass Company,) he having transferred to the 
bank five shares of its stock as early as 1824, and of 
which company his friend Mr. Parmenter was agent ; and 
the facilities furnished that company will be seen in a 
subsequent part of the report. 

The notes of William Hancock of $26,364 90, and of 
Hancock; Holden & Adams of $26,000, are mentioned 
by the committee because of their direct connection with 
Mr. John K. Simpson, the late president of the bank. 
The cashier states, that Mr. Simpson was formerly con- 
nected with Mr. Hancock in business, and when the new 
firm was formed of Hancock, Holden & Adams, they 
gave a note to the Commonwealth Bank for $30,000, 
payable in instalments of $1000 every two months, which 
note was guaranteed by Mr. Simpson, and the loan is 
said to have been made for his benefit; $5000 has been 
received on it up to December 1836, and no further pay- 
ment has been made. The four notes of William Han- 
cock, together $26,364 90, are endorsed by Mr. Simpson, 
and are believed to be in some way connected with his 
business. The son of Mr. Simpson also has had loans 
from the bank to the amount of $16,769, of which about 
$12,000 is on his father’s endorsement, and about $3,000 
is an over-draft of his account, which has been regularly 
overdrawn for the last twelve months on an average of 
#6000 during that period. 

Mr. J. K. Simpson received a salary of $1500 per an- 
num from the bank after he became pension agent. 

Another transaction also will mark the freedom with 
which he used the funds of the bank. He was an orig- 
inal subscriber, as the cashier states, for 100 shares of 
the stock of the Granite Bank, and not being convenient 


for him to pay for it he turned it over to the Common- 
wealth Bank, who assumed it, and now have so much of 
their funds invested in that institution. Indeed, as the 
cashier stated, he had money from the bank when he 
chose to take it, and he seems to have been limited only 
by the like liberty exercised by Mr. How and the cashier 
as the treasurer of certain associations. 

Mr. H. J. How is indebted to the bank both individu- 
ally and as a partner of the late firms of J. & H. J. How 
& Co. and How & Jones. In the fall of 1833, there ap- 
pears to have been due from him, or from How & Jones, 
about $40,000; since that time the debt has greatly in- 
creased, and when the committee made their examination 
there was due from Mr. How by the accounts and papers 
of the bank, $54,300 80 on memorandum checks, and 
$120,610 on notes discounted for them, or one of them, as 
promisers; and $11,298 01 on notes discounted for them 
as endorsers; and from Eben Jones $24,678 14 on mem- 
orandum checks; and from Eben Jones & Co. $10,300 
on notes discounted as promisers, and $4193 23 on notes 
discounted for them as endorsers. In. the whole §225,- 
380 14, and in addition they are liable either jointly or 
separately as endorsers for others in the sum of $75,600, 
making an amount of liability for themselves or others 
about $300,000; and this is independent, so far as the 
committee know, of Mr. How’s liability on account of 
his connection with the Warren Association. 

In the above items there is no amount stated due on 
over-drafts, but it appeared to the committee they were 
allowed to overdraw their account, and for the years 1836 
and 1837, their average over-drafts was equal to $14,000. 
On the 12th January last the sum overdrawn was $33,- 
886 36, which was that day settled by note, and appears 
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among the memorandum checks. The security held by 
the bank for these debts are 8 shares in the Common- 
wealth Insurance Company, 22 shares in the Methuen 
Factory, 195 shares in the Boston Wharf Company, 53 
shares in the Mount Washington Association, and 94 
shares in the Warren Association, and there is also an at- 
tachment on real estate on a note of $33,945. 

The cashier, Mr. Hood, who has held his office from 
the origin of the bank, appears to be indebted to the bank 
in $7090 25 on memorandum checks, and in $23,000 for 
notes discounted for him as promiser; in the whole 
$30,925—and he is also an endorser for the accommoda- 
tion of others in the sum of $34,899 09. For two months 
back the account of Mr. Hood has uot been overdrawn, 
and on the 13th of January there was a balance to his 
credit of $5088 64. But it appears he has been in the 
practice of overdrawing his account from March, 1833, to 
November, 1837, and the average over-draft is near 
#6000. The collateral security for the debt of Mr. Hood 
is 50 shares in the Warren Association—49 shares in the 
Commonwealth Bank, and 30 shares in the Common- 
wealth Insurance. Company. He is also liable to the 
bank on account of his connection with the Warren Asso- 
ciation. 

Mr. Otis Rich, one of the acting directors, is a debtor 
to the bank in $21,000 on memorandum checks, $3297 21 
on over-drafts, and in $35,220 47 on promissory notes; 
in the whole $59,517 68—and he is also liable as endor- 
ser for $15,689 14. Mr. Rich has also been allowed to 
overdraw his account for the last six months, and the av- 
erage over-draft is $16,445 73. For the debts due 
from Mr. Rich, the committee are not aware of any other 
security that the bank have than Mr. Hood’s endorse- 
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ment, and a mortgage for $4426 79 on real estate, on 
which there are two prior mortgages. 

Mr. Oliver Fletcher, another director, is indebted, to 
the bank on memorandum checks $3497 52, and on notes 
to the amount of $17,800, all of which, appear to be en- 
dorsed by Mr. John Henshaw, and though his account 
appears to be overdrawn to the amount of $184 80;, yet 
on examination, it is evident he has never been in. the 
practice of overdrawing his account, and. he is liable. as 
endorser in the sum of $615 only. 

Mr. Elisha Parks, by himself, or his mercantile firm, is 
indebted on, memorandum check g6448 32, and_ for 
$565 58 on over-draft, but a part or the whole, of which 
has since been paid; and, on, looking at his, account, and 
those of his present and former mercantile. firm, we are 
satisfied that they have, never been habitually overdrawn. 

Mr. Adams. Bailey is indebted on a stock note for 
$7500, and he appears to have had no other loans from 
the bank. 

Mr. John Henshaw, a director for many years, is, in- 
debted to the bank in, $12,983 11 for over-drafts, $67,- 
400 52 on notes as promiser, and he is liable as. endorser 
on notes to the amount of $42,800, and, there is a note 
of his firm for the sum of 6000. There is collateral) se- 
curity to the amount of 23. shares in Commonwealth 
Bank, and all his notes are endorsed but one of $5580 52. 
The firm of Henshaw and Co. have been allowed to 
overdraw their account, and from Jan. 1, 1834, to Feb. 1, 
1835, it was overdrawn on the average of about $16,700 
during that period. It began again to be overdrawn in 
January, 1837, and so continued ull Jan. 10, 1838, when 
the then over-draft of $12,983 11 was settled by note at 
eight months, with his brothers, David Heashaw and 
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Charles Henshaw as sureties, though the entry does not 
appear on the books till’ Jan. 15th. Mr. Henshaw, not 
being a director at the present time, was informed by the 
committee of the fact of the over-draft of the account of 
his house, and he stated to the committee that he could 
not tell how it would appear by his own books, but that 
his drafts for collection on distant places had in 1834 and 
1835 been very large, and he might often appear to be 
overdrawn, when those drafts had been paid, but had not 
been passed to his credit. 

Mr. Lewis, a former director of the bank, also appears 
to be a debtor in the sum of $13,400 for over-drafts, and 
$14,000 for notes discounted for him as promiser, and in 
$9600 as endorser for others. Mr. Lewis, not being a 
director at the present time, was informed of the fact of 
his over-draft, and in answer to the inquiry in relation to 
it, stated, that as to $10,000 of it, in the month of May 
or June, 1837, he gave collateral security in 50 shares 
each of the Commonwealth and Granite Banks, and that 
the transaction was in fact settled on the 20th of October 
last, and the bank was paid by monies obtained from the 
Savings Institution. 

On inquiry into the transaction, it appears, that when 
the larger amount of the money was first drawn’ out, it 
stood charged on the books because the bank were not 
willing to swell the discount line—and that, in relation 
to the Savings Institution, the bank, on their own credit, 
did borrow of them on the same 20th of October the sum 
of $13,000, which they still owe ; and that they gave up 
to Mr. Lewis the bank shares pledged by him, discount- 
ed for him ten notes having from 2 1-2 to 5 years to run 
from the date, a portion of the time of which had expired, 
and the promisers of eight of them living in Louisville, 
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Kentucky ; but these notes were not passed on the books, 
on account of the extent of the loan, till since the meeting 
of the committee, and Mr. Lewis informs us that he has, 
within a few days, paid $10,900 of these notes. 

The mercantile firm of Mr. Freeman is indebted to the 
bank about $7000, and Mr. Freeman’s account appears 
overdrawn $433 14, but on examining his account and 
that of the firm, we find it has never been overdrawn in 
more than two instances, and then was directly made 
good. 

Mr. Mills appears to be a debtor to the bank for $1200, 
but $1000 of this has since been paid. Mr. Carruth does 
not appear to be a debtor to the bank ; and the commit- 
tee repeat, that, in regard to the accounts of Messrs. 
Freeman, Parks, Carruth, Fletcher and Mills, no. over- 
drawing appears that is worthy of the slightest notice, 
nor in any case is there any evidence of an excess of loan. 

In respect to the overdrawing of the other directors, an 
interest account has been regularly kept, as testified to 
by the discount clerk, and the interest has been either 
paid or made part of a new loan. 

The debts of other individuals or companies the com- 
mittee have wished to avoid the mention of; but they 
are so interwoven with the doings of the bank, that they 
feel it to be their duty in this detailed report to take no- 
tice of them. 

The Commonwealth Insurance Company, the largest 
stockholder in the bank, had a loan of $50,000 on a 
memorandum check on the 15th Oct. 1836, on a pledge 
of 500 of its shares in the Commonwealth Bank; and on 
the 22d Sept. last a further loan on, memorandum check 
of $44,700, of which $7000 has since been paid ;—these 
sums of course do not appear on the loans of the bank. 
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For what object these ‘loans were made does not appear, 
nor are the committee able to judge of their value. There 
was a balance of deposite standing to the credit of the 
company on 43th January of $1722 70. 

The New England ‘Crown Glass Company, of which 
company Mr. Simpson was a member, and Mr. Parmenter 
the agent, has been permitted to ereate a debt with the 
bank of about $123,000, without security ; unless as is 
believed, ‘the stockholders'are personally liable, of which 
amount, $44,000 is on memorandum checks, and $3459 
on over-drafts, and $75,600 on the ‘company’s notes. 
They have been in the constant ‘practice of overdrawing 
iheir account from March !1835'to the present time, and 
the average over-draft during that period is ‘$11,000; one 
of Mr. Parmenter’s checks for ‘the company bears date 
Feb. 23, 1836, and is for $14,000, and another Dec. 24, 
1836, for $30,000, which have ‘never'appeared as part of 
the loan ofthe bank, and on'the large check of $30,000, 
no interest has ever been paid. ‘On the over-draft account, 
the interest has been paid to March 1837. 

Mr. William Parmenter, a former ‘director, is also in- 
debted ‘to the bank in $1,221 55, on a memorandum 
check $1,027 77, for an over-draft, and $13,700 on his 
promissory notes. It appears on the examination of his 
account ‘that ‘from July 1836 to April 1837 his account 
was regularly overdrawn, the over-draft increasing from 
‘$1400 to $10,000. To settle this, he gave his note in 
‘April, 1837, for $10,000, payable on demand; and in June 
1837, this note was renewed for’ $10,000, payable in Au- 
gust 1838, on his own promise without indorser or collat- 
eral security. ‘His further over-draft for the last seven 
months has been a little rising #1000. 

Jn this connection the committee will mention the loan 
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to the Middlesex Bank of $60,000, made by the Com- 
monwealth Bank in Dec. 1833, at an interest of 44 per 
cent., and which loan still remains due, a portion of this 
sum ‘the committee have reason to believe from the state- 
ment ofthe cashier, was loaned again to some of the di- 
rectors of the Commonwealth Bank, and still remains un- 
paid. The!'Commonwealth Bank is also liable for $25,- 
000 «of the Middlesex Bank post notes, pledged by the 
former, in case of their non-payment ; and the Middlesex 
Bank appears also indebted in $6200 on memorandum 
checks, while a‘balance stands to its credit on the books 
of the Commonwealth Bank of $7,601 92. 

The average over-draft of the Nahant Bank, from March 
1836 to May 1837, was about $26,000, and the balance 
of over-draft on the 13th January was $23,212 25, and 
there was due also: on ‘memorandum check $752 09. 

The Mount Washington Association, the Boston Wharf 
Company, and the Warren Association, had their origin, 
it is bélieved, with Mr. How; the two first are incorpo- 
rated companies, and ‘the last is a private association. 
Mr. ‘How has been the president or principal agent of 
each company, and Mr. ‘Hood the treasurer of them. 

Among the memorandum checks are two notes of Mr. 
Hood, as treasurer of the Mount Washington Association, 
one dated Nov. 14, 1835, for $4200, and the other Nov. 
21st, for $2800. For these notes there was no security, 
and the debt remains unpaid. ‘The Boston Wharf Com- 
pany appear 'to be indebted on memorandum checks in 
the sum of $18,000, and for over-drafts in the sum of 
$16,171 97, together $34,171 97, and the average of 
their over-drafts for the year 1837 is about $9700. 

The Warren Association appear to be indebted as fol- 
lows ;—on memorandum checks $21,200, on over-drafts 
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$55,134 24, and on their notes, including interest, $137,- 
090; and the bank have guaranteed or endorsed a note of 
the association for $50,000, for which they are responsible. 
The average amount of over-drafts for this company for 
the last ten months is about $43,000. ‘lhe committee 
are constrained to believe, that these two companies, and 
especially the Warren Association, have had the same ac- 
cess to the monies of the bank as though the bank had 
been their treasurer instead of Mr. Hood, a fact which 
one would suppose could hardly have escaped the obser- 
vation of any director who gave the slightest attention to 
the business of the bank. 

In respect to the security to the bank of these debts, 
and of their ultimate payment, the committee. can of 
course express but a doubtful opinion; of the property of 
the Mount Washington Association they are ignorant,— 
but it is represented by Mr. How and Mr. Hood as abun- 
dant to pay all their debts. Of the Boston Wharf Com- 
pany the committee entertain little doubt of their eyen- 
tual ability to pay the demand of the bank. 

When the demands of the bank upon the Warren As- 
sociation were first exhibited to the committee they were 
struck with the magnitude of them, and immediately in- 
quired into the character of the company, whether it was 
incorporated or not, and what was the nature of their 
business. 

In answer to these inquiries they were informed that it 
was a private association of individuals owning a large 
real estate in South Boston, held by certain gentlemen in 
trust for the association, and that the concerns of the 
company were managed by a board of directors. _ A copy 
of one of the six notes held by the bank is as follows :— 
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Boston, 28 November, 1837. For value received the 
Warren Association by their treasurer promise to pay 
Charles Hood, treasurer, or order, twenty-five thousand 
dollars in eight months from date, and interest. 


$25,000. CHARLES HOOD, Treasurer. 
Endorsed, Charles Hood, Treasurer. 


A meeting of the directors of the Warren Association 
was held at the Commonwealth Bank on Tuesday the 
28 day of November 1837, at 5 o’clock, P. M. pursuant 
to adjournment. 

Voted, That the treasurer be authorised to issue in the 
name of the Warren Association, a note for twenty-five 
thousand dollars, payable in eight months from the 28 
day of November current, with interest. 


A true copy from the records. 


Attest. JAMES W. FENNO, Clerk. 


To three of said notes, the vote of the directors is at- 
tached. These notes are renewals of former notes, 
and, though bearing date in November and December 
last, were not, in fact, exchanged for the old ones till 
since the commencement of the session of the committee. 
The inducement held out to the bank to give such an ex- 
tension of credit on so large a sum without security, 
either real or personal, the committee were informed was 
this: that the former notes were represented as not being 
binding on the association, whereas these notes, if receiv- 
ed, would be as good as any notes in Boston. 

The treasurer, of his own accord, proposed the exhibit- 
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ing of the papers of the company to the committee, to 
satisfy them, as he himself was, of the goodness of the 
debt ; but after repeated attempts to procure them on the 
part of the directors of the bank, or of some one of them, 
they were not produced, and the committee were led to 
believe they were designedly withheld. ‘The committee, 
however, had no other anxiety to see them, than as the 
directors of the bank, or some of them, wished it for their 
own Satisfaction—the question of the personal liability of 
the associates not being one on which the committee 
were called to express an opinion—and the creditors of 
the bank having it eventually, as was believed, in their 
power to obtain a full disclosure of all the transactions of 
the bank with the association—a minute of the evidence 
before the committee in relation to this and various other 
inquiries is presented with this report, and is at the dis- 
posal of the Legislature. 

In regard to this debt, and the further guaranty of the 
bank for the association, making in the whole about 
$263,000, the committee entertain but little doubt it will 
be paid, if there is a personal responsibility attached to 
the associates. If there is not, the committee are not 
without strong fears that there may be a severe loss to, 
the bank. The land. belonging to the company is valua- 
ble, but cannot bea source of much income, and, it will 
take some years to make a profitable disposition of it, 
and the Mount Washington House, it is apprehended, 
will prove a very heavy burden to those who carry, it. 
That the associates are willing to shift the load on to the 
bank, and relieve themselves from all personal liability, 
appears very manifest; and it is equally true, that some 
of the directors, who are also associates in the company, 
are willing to assume it; but how far such a negotiation 
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is right, as it regards the creditors and stockholders of 
the bank—or whether binding upon them if carried into 
effect, the committee have not the facts sufficiently dis- 
closed to them to enable them to form an opinion; nor 
do they consider themselves called upon to do it. Since 
the examination by the committee of the amount of debt 
due from the Warren Association to the bank, a change 
has so far been made as to liquidate the item of $21,200 
due from the Warren Association under the head of mem- 
orandum checks, and to take another note from them of 
$30,000—the excess of which is passed to the credit of 
the over-draft account, making the whole amount held in 
notes against the association §160,000. ‘This fact is 
mentioned because the bank has now parted with those 
notes. 

The debt due to the United States, under various 
heads, appears by the books of the bank on the 13th Jan- 
uary, to have been $337,625 29, exclusive of one or two 
small sums to the credit of a paymaster, and others which 
the books did not at the time distinctly disclose. 


Particulars of Debt due the United States. 


Deposit to credit of David Henshaw, Collecter, $65,941 77 
and s. s. 1 
$6 6 Shaw, How & Lewis, Commissioners of 
the Custom-house, 71,555 38 
ee g John K. Simpson, Pension Agent. 
viz. account of 1818, 38,011 84 
a 1828, 9,991 88 
&“ invalid, 24,873 96 
“ Pri. Navy, 107 99 
1832, 129,087 60 
: 202,073 27 
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From which deduct over-drafts, 
Pension Ag’t Acc., Pub. 


Navy, 2,042 56 
Pen. Agt. Acc. 1836, 47,346 50 
————__ 49,389 06 
————— 152/624 21 
Deposit to the Treasurer of the United States, — 39,636 93 
ie to the Post-office Department, 68 55 
we to the Treasurer of U. States, do. do. 7,738 44 
—_——_ 7,806 $9 
$337,625 29 


This debt was secured to the government by a bond 
bearing date Feb. 14, 1837, and signed by the president 
and present directors of the bank, and also Messrs. J. 
Henshaw and S. S. Lewis. This bond having been put 
in suit by the district attorney on behalf of the govern- 
ment, there was at first put into his hands as security the 
following notes: 


Henshaw, Ward & Co., Oct. 20, 1837, for g 6,000 
J. Henshaw, principal, Charles Henshaw and 


David Henshaw, sureties, Jan. 10, 1838, 21,420 
How & Jones—Henshaw & Co. endorsers, by 

J. Henshaw, Jan. 9, 1838, 15,000 

1 $42,420 


and afterwards, on the Ist of February, the following 
transaction took place : 


(COPY.) 


Ata mecting of the Directors of the Commonwealth 
Bank, on Thursday, the Ist of February, 1838. 

Present, Freeman, Mills, Fletcher, Carruth, How, 
Hood and Rich. 

Voted, Yhat the cashier be authorized and directed to 
deliver over to Samuel S. Lewis, John Henshaw, Wm. 
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Freeman, Chs. Hood, H. J. How, Oliver Fletcher, Fra’s 
S. Carruth, Otis Rich, Adams Bailey, Elisha Parks and 
John K. Simpson, and David Henshaw, the promissory 
paper mentioned in the schedule annexed, as collateral 
security for the indemnity of the said persons, and each 
of them, as sureties or otherwise liable to the United 
States in one or more bonds or other contracts, in which 
this bank is principal obligor or debtor to the United 
States, and to protect the above named persons and every 
of them against all legal liabilities to the United States, 
or any department or officer thereof, for or on account of 
said bank, and the balance of said securities remaining 
after the above named persons shall be fully indemnified 
against said legal liabilities, shall be returned to the bank. 


Schedule of Notes. 
Warren Assoc., Nov. 28, 1837, 8 mos. on int., $25,000 


e Ce AS ie Cb AG) oe 25,000 

e COO sce le, ve 25,000 

6c 66 Di he 73 ih 3 25,000 

U eerie ge Le a 30,000 

e oe LO is 30,000 
H. J. How, endorsed How & Jones, Sept. 

14, 1835, 11,500 
J. & H. J. How & Co., May 25, 1834, 7,500 
N. E. Crown Glass Co.’s check, Dec. 24, 1836, 30,000 

é ‘“ “ Feb. 23, 1636, 14,000 
W. Parmenter’s note, June 13, 1837, 10,000 
H. J. How, Jan. 15, 1838, 33,499 
J. Henshaw, endorsed D. & C. Henshaw, 

Jan. 10, 1838, 13,531 12 


$280,026 12 
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And on the 8th of February, the following vote was 
passed : 


(COPY.) 


Fes. 8, 1838. At a meeting of the directors this day. 
Present, Freeman, Carruth, Rich, How, Fletcher and 
Hood. 

Voted, That the cashier be authorized and directed to 
take back from D. Henshaw and S. S. Lewis the mem- 
orandum checks of the N. E. C. Glass Co., amounting to 
$44,000, mentioned in schedule, and give in lieu thereof 
an assignment of a judgment against said Glass Co. for 
$36,970 12; also the following promissory paper, to wit, 
a note signed by Jno. Henshaw as principal, and D. & 
C. Henshaw as sureties, for $12,372 02. 


Which notes have accordingly been delivered to the 
persons named in the vote, and receipted for by them ; so 
that the notes of the Warren Association have passed di- 
rectly into the hands of some of the leading associates, 
and other notes of the debtors of the bank into the hands 
of the debtors themselves, some of whom from the details 
exhibited have had from the bank on loan, the very mon- 
ies deposited by the government. Ia answer to an en- 
quiry when these notes were to be collected, the cashier 
stated, that they had been handed over to the United 
States marshal, but whether endorsed or not, or what 
disposition would be made of them he did not appear to 
know. 

Since the suspension of specie payments in the coun- 
try, the monies paid by the bank on account of the Uni- 
ted States government, have been paid in their own bills, 
and in treasury notes when they had them, if required. 
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But it was stated to the committee, that they received no 
treasury notes in the year 1837 till the month of Decem- 
ber, and then only $14,022, a part of which were sold 
for account of the bank. On the 9th of January, also, they 
received from the collector $85,200 in treasury notes, a 
part of which they paid out or sold, and the balance 
$43,350 was taken back by the collector or deputy col- 
lector on the 11 of the same month. Special deposites 
in specie however, have been made by government offi- 
cers, and returned in specie. 

Among the balances on the books of the bank there 
appeared this item :—* Stock Commonwealth Insurance 
Company $9450.” On being called on for an explana- 
tion, the cashier stated, that certain loans had formerly 
been made, on the pledge of shares in the Commonwealth 
Insurance Company to individuals who had failed, and in 
October 1835 the bank had assumed the stock to the 
amount of 105 shares, the cost of which had been reduc- 
ed by carrying two dividends to the credit of that ac- 
count, so that they now stood charged to the bank at 
$94.50. 

In examining the teller’s checks, the committee found 
four checks signed “Charles Hood, Cashier,” two of 
which amounted to $9246 50. They called on the cash- 
ier to know how these checks were assets to mect the 
liabilities of the bank. 

In answer to this inquiry, he stated, that in April last 
the bank being in want of funds, he pressed Messrs. 
Simpson & How to reduce their debts. They said it 
would be difficult to raise money, and they thought it 
better for the bank to raise it. This was talked over a 
few days; and the plan agreed upon was for the bank to 
taise the money by a sale of post notes, and that ‘the loss 
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sustained by the bank in the negotiation, should be ap- 
portioned among the larger debtors to the bank who could 
not pay when palled upon. ‘The board was then called 
together, the subject laid before them, and the following 
vote was passed : 

«At a meeting of the Directors, Tuesday, April 29, 
1837, present How, Fletcher, Carruth, Lewis, Hood, 
Rich, Freeman, 

Voted, That it is expedient, in the present state of the 
finances of the bank, to issue post notes for the advantage 
of the customers of the bank, to an amount not exceed- 
ing one hundred and twenty-five thousand dollars. 

Voted, That How, Lewis, and Hood be a committee 
to arrange the same.” 

In pursuance of this vote, post notes to the amount of 
$85,000 were issued, and of which $11,500 are now out- 
standing. This transaction cost the bank $9246 50. 
But the committee have never met to apportion the loss 
upon the debtors of the bank, though Mr. Hood says he 
has pressed Mr. Lewis and Mr. How at least three dif- 
ferent times, to have it done. Mr. How and Mr. Lewis 
on being questioned, do not appear to remember, that they 
weéte on the committee, and Mr. Curruth, Mr. Rich, and 
Mr. Freeman, have no recollection of the apportionment. 

As the matter now stands, this loss falls upon the bank, 
and the customers who have the advantage of it need not 
be otherwise designated by the committee, than that they 
are to be found among those that have managed the in- 
stitution. 

Another mode also was practised by the managers of 
the bank. When its stock was sold in the market they 
occasionally became purchasers for account of the bank 
to sustain its credit; and since September last one hun- 
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dred and thirty shares have been thus purchased for the 
bank at a cost of $12,467 75, or at about 96 per cent. 

The bills of the Commonwealth Bank issued since Oc- 
tober 1, 1837, amount to $65,000, and the committee are 
assured by the cashier and the officers of the bank, that 
all the issues of the bills have been entered on the books 
of the bank, and the committee see no cause to doubt the 
accuracy of the statement. On the 13th January last the 
amount of bills in circulation was $358,952; on the 
morning of the 8th February the circulation was $206,851. 
The directors having received their bills in payment of 
notes or debts due to the bank, whether the notes had 
come to maturity or not. The committee would again 
observe, that their data are all based upon the state of the 
bank on the close of the business of the 13th of January, 
and of the subsequent changes in its affairs they have ne- 
cessarily but an imperfect knowledge, though in their 
opinion such changes cannot greatly affect the final re- 
sult. 

In reviewing the transactions detailed in this report, it 
will appear on examination, that the Dbill-holders, the gov- 
ernment, and the banks,—with the exception of about 
$50,000 due to individual depositors,—have become its 
only creditors; its private depositors having resorted to 
other institutions where they could obtain the facilities 
their business might require. And on the other hand its 
loans are accumulated in masses, its notes are accommo- 
dation paper, extended at the pleasure of the borrower, 
and almost its only debtors are its directors, or their as- 
sociates in some joint business or speculation. 

When the directors first knew, that they must suspend 
their operations, is unknown to the committee ; but pro- 
bably the large majority of them were ignorant of their 
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near approach to the cataract, nor were sensible of the 
strength of the current that was sweeping them along. 
But as coming events cast their shadows before them, so 
the renewal of the notes of Mr. How and of Mr. Hen- 
shaw on the 9th and 10th of January, to make no allu- 
sion to those of the Warren Association, mark very clear- 
ly their sense of the danger; and Mr. How acknowledged 
that one of the motives in doing it was, his apprehension 
that the bank must suspend. A mecting of a few of the 
directors and their friends was held in the evening of the 
10th January, when no plans for relief being suggested, it 
became necessary at the termination of business on the 
11th January, to close the doors of the bank. 

After the examination into the doings of the Common- 
wealth Bank, in consequence of its suspension, many in- 
quiries may be made as to the eventual ability of the 
bank to provide for its engagements, and to make a divi- 
dend among its stockholders. But upon this subject the 
committee are bound to speak with hesitation, as well 
from their imperfect knowledge of the value of most of 
the assets as from the pecuniary difficulties of the present 
day ; nor is it under any circumstances an enviable office 
to put an estimate upon the eventual credit of individuals 
where doubts exist of their solvency. The committee 
are of opinion, however, that if judicious persons are en- 
trusted with the assets of the bank, and with full power 
to wind up its affairs, either sooner or later, as they judge 
best, creditors may calculate on receiving 75 per cent. of 
their debts. But the resources of the bank are of such a 
nature, that the bill-holders who are not debtors to the bank 
cannot expect immediate payment, and consequently if 
the bills are thrown into the market they must sell at a 
discount. But this opinion may be quite fallacious, and 
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from the data presented other persons may be able to ar- 
rive at more sound conclusions. In the value of the assets 
as estimated by your committee, it will readily be per- 
ceived, that they esteem the stock of the bank of no value. 
That this conclusion is just may well be inferred from the 
conduct of many of its stockholders ; for, upon inspection 
of the transfer books, it appears, that Messrs. Wm. Free- 
man, Elisha Parks, Adams Bailey, F. S. Carruth, Sam. 
S. Lewis, John Henshaw and David Henshaw have 
within a few days past, actually disposed of the whole or 
the greatest part of their shares. 

In speaking of the directors of this corporation by name, 
or of other persons connected with them, the committee 
feel bound to repeat, that they have done it with pain, 
and have only done it in the discharge of their duty. 
And they would again observe, that there is a manifest 
difference in the conduct of different directors: but they 
feel constrained to say, that, while some of them have 
taken the lead in the disposal of the funds of the bank 
and of its depositors, others have either wilfully closed 
their eyes at these doings, or have been greatly negligent 
in the discharge of the duties of their office. Mr. Parks, 
in acommunication made by him to the stockholders, Jan. 
30th, in which he resigns the office of director filled by 
him from the origin of the bank, says— as | have never 
since 1831 held or been interested in but a single share 
in the bank, 1 felt that the stockholders ought to place 
in my stead a person who had more interest in the insti- 
tution, and would better represent the interest of the 
stockholders in the direction.” The stockholders may 
well regret, that he did not come to this conclusion long 
ago, when there was some interest left to represent. In 
respect to Mr. Mills, the district attorney, who has been 
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in the direction fora little more than two years past, it 
should be said, he accepted his seat with the understand- 
ing that he would not be required to attend the regular 
meetings of the board—but only to act as their counsellor 
in cases where advice might be required; and the com- 
mittee are entirely satisfied, that he has been ignorant of 
the extent of the loans, and of the manner in which 
they have been made; and they cheerfully bear tes- 
timony to his frank and honorable course during the 
whole examination. Mr. Adams Bailey, also, has taken 
no active part in the management of the bank, so far as 
it appears to the committee. ‘The committee will also 
say a word in regard to Mr. Hood, the cashier. While 
they feel that he, with others, must bear the burden of 
the mismanagement of the institution, yet they believe 
that he has often yielded to the pressing importunity of 
one or two directors, where his own judgment would 
have dictated a contrary course, and, though a large 
debtor to the bank, that he has foregone the opportuni- 
ties afforded him, equally with others, of greatly increas- 
ing his private debt. 

As citizens of Massachusetts, the ancient and honorable 
Commonwealth, the committee feel the mortification of 
presenting to the view of the Legislature the gloomy pic- 
ture of aruined bank. With solid capital, substantial 
friends, and equal advantages with kindred institutions, 
all is gone !—Its capital wasted, its friends abused, 
associates fled!—No one so poor to do it reverence. 

The charter of the Commonwealth Bank was continued 
by the act of 1830 ch. 58, until the first day of October, 
1851, and was made subject to the liabilities and require- 
ments of the act of 1828 ch. 96. 

In closing their report, the committee present, as the 
just conclusions from the facts presented— 
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That the directors of this bank have infringed its char- 
ter in the amount of its loans. 

That these loans have been concealed by purposely 
confounding the resources and the liabilities of the bank. 

That a number of the acting directors, by their own 
shewing, have remained grossly ignorant of the affairs of 
the institution, and have permitted the cashier and two 
or three directors to dispose of the monies of the bank at 
their pleasure. 

That the loans thus contracted, have been made to the 
directors themselves, or some of them, and their associ- 
ates, to a much greater extent than the capital of the 
bank itself. 

That, instead of making sacrifices themselves to pro- 
vide for their just debts to the bank, as they from time 
to time fell due—they have continued or extended their 
own loans, and this to the entire sacrifice of the property 
of innocent stockholders. 

‘The committee express no opinion, whether the charges 
against this corporation should be made under the 17th 
section of the act of 1828 ch. 96, or under the 40th sec- 
tion of chapter 36 of the Revised Statutes. As the com- 
mittee consider they were merely appointed for examina- 
tion, and not for judgment, and as some of their facts 
may be mistaken, or the conclusions drawn from them 
may be erroneous—they have agreed in presenting the 
following Order. 


All which is respectfully submitted. 


SAMUEL HUBBARD, 
CHARLES P. CURTIS, 
ROBERT RANTOUL, Jr., 
HENRY CHAPMAN, Committee. 


Boston, Feb. 12, 1838. 
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Comntonwealth of Mlassachusetts. 


Ordered, That the President, Directors and Company 
of the Commonwealth Bank be summoned before the 
Legislature, to shew cause upon the examination into 
their doings why their charter should not be declared 
forfeited, and their estate and effects be committed to 
receivers or trustees, to take charge thereof, agreeably 
to the 8th section of the 44th chapter of the Revised 
Statutes. 


— 


APPENDIX. 


Minutes of Testimony, taken before the Joint Committee of 
the Legislature, for investigating the doings of the Com- 
monwealth Bank, on divers days between 16 January and 
6 February, 1838. 


Thomas W. Colburn. Ihave been paying teller of Common- 
wealth Bank 14 months; receiving and paying teller about 4 
months. I keep three books,—the bank settlement book, deposit 
book, and teller’s day-book ; this last is the important book, the 
others are auxiliary. The book-keeper posts from teller’s day- 
book. I made a trial balance yesterday, 15 January, of the state of 
the bank on Saturday, 13 January, 1838. The amount of bills and 
checks then on hand, was $402,594 73, including the teller’s spe- 
cie. Particulars as follows:—Commonwealth bank bills, $39,715 ; 
other bank bills, $1706 ; checks, $356,479 ;. specie, $4694 73. 
All the checks held by me, 13 January, were not in my possession 
on the first Saturday in October last—I mean, of those dated prior 
to 13 January. On 13 January I credited the cashier with $120,- 
956 06 for checks. I did this by his, request. I did not charge 
memorandum checks in my book. The cashier told me not to. I 
must have paid Mr. John Henshaw’s check 11 January, 1838. I 
did not know his account was overdrawn ; I have no recollection o 
inquiring about it. I receive all deposites. 15 January there is a 
discount to John Henshaw, for $12,983 11; note eight months 
after date, signed by John Henshaw as principal, David Henshaw 
and Charles Henshaw, sureties. 


Albert Fitz. I am discount clerk. Sundry notes were passed 
for Samuel S. Lewis, 16 January, 1838, and others 17 January, 
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amounting to $13,400 ; eight are signed by C. H. Lewis, or G. A. 
Lewis, in the whole $5000, dated at Louisville, February, 1836, 
and payable in 2 years and a half, 3 years, 3 years and a half, and 4 
years, at Boston, endorsed by S. 8. Lewis ;—J. P. Robinson’s 
note, 22 May, 1835, for $2600, in 5 years, endorsed by 8. S. 
Lewis; S. S. Lewis’s note, 20 October, 1837, for $5800, paya- 
ble in 3 years. These notes were discounted last October, but do 
not appear on the books till 16 and 17 January, 1835. Interest on 
Mr. 8. §. Lewis’s over-drafis has been paid. All the said notes, 
except the four of the first, have been since paid. 


Thomas W. Colburn. Mr. Lewis’s notes were paid in Com- 
monwealth Bank bills. . The drafts of the Treasurer of United 
States, since the stoppage of specie payments, have, when paid at 
this bank, been paid in bills. ‘The Collector’s checks were printed 
in red ink, and paid in treasury notes, when we had them, if required. 
We had no treasury notes till four or five days before we stopped. 
The smallest note I ever saw, was for $50; they were generally for 
$50, or $100, or $1000. If a red check was brought in for any 
sum less than a treasury note, we had to pay it in bills. We never 
paid in gold and silver. I think the check of the D. Collector, on 
11 January, 1838, for the balance of the treasury notes then in 
bank, was not the last check I paid that day ; the specie deposit of 
the Collector, $10,028 70, was drawn out by him about the middle 
of the forenoon of 11 January, 1838 ; it was delivered to his order. 
The ‘Collector, Dec. 21, 1837, deposited a draft for $42,000, 
drawn by the Treasurer on this bank. 


Charles D. Coolidge. I am a deputy sheriff, and made sundry 
attachments of the specie of the Commonwealth Bank. The first 
was for Ebenezer Smith, Jun. for $3000; second for E. Smith, Jr. 
for $3000; third for the Merchants’ Bank, for $70,000 ; fourth 
for H. Dawes, for $12,000; also sundry small attachments, of the 
furniture, &c. ‘The specie was in various pieces of gold and silver. 
The statement I present is a true exhibit of it. ‘The whole value 
is $24,278 58, according to the estimate we made of the gold. 


James Swan. I have been book-keeper at this bank since 18 
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March, 1837. I enter the deposits and sums. paid in checks daily. 
I have charge of the cash book and leger. The balances due this 
bank from the city banks, as appears by the books, including the 
Middlesex, are as follows:—Fulton, $20,000 ; Hancock, $5000 ; 
Suffolk, $5000; Lafayette, $24,058 36; Middlesex, $60,000. 
The debt of the Middlesex Bank appears in leger under date 
7 Dec. 1833; then transferred from the deposit account to new 
account on interest. The Fulton Bank balance is by running ac- 
count; the Hancock Bank balance is the same; the Suffolk is a 
permanent deposit ; the balance due from Lafayette Bank has been 
reduced, by collections made since 13 January, $7911. Interest 
accounts have not been kept with the said banks. I do not know 
how the item in the Bank Return of 7 October, 1837, ‘* bills and 
checks $282,012,” is made up; my book shews a balance on that 
day of $204,670 83. In the same return, ‘‘ deposits not on inter- 
est” are stated to be $290,333 48 ; the sum due to depositors, by 
my book, is $325,504 98, including government as well as individ- 
ual deposits. John Henshaw’s deposit account was overdrawn, 
as appears by the book on 1 January, 1837, $9854 58, and con- 
tinued so till 11 January, 1838, when it was increased $3128 53; 
making $12,983 11 on that day. No inquiry was made by the teller 
of me, on 11 January, 1838, before he paid J. Henshaw’s check. 
This amount was cancelled 15 January—I do not know in what 
way. William Parmenter’s deposit account appears by the book 
to have been overdrawn, since July, 1836, $1488 90. On 1 Aug. 
1836, $6521, (omitting cents); September, $8382; October, 
$9191; November and December, the same; January, 1837, 
$10,161. June 13, 1837, Mr. Parmenter gave his note for 
$10,000, payable 1 Aug. 1833. Otis Rich’s deposit account ap- 
pears overdrawn on 1 Aug. 1837, $10,414; September, 19,309 ; 
October, 21,425 ; November, 25,900 ; December, 16,277 ; 1 Jan- 
uary, 1838, $5345; 16 January, $3297. Mr. Rich, in May, 
1837, gave a note for $5000 on account of his over-drafts ; this has 
been renewed, and is made payable May, 1838. ‘The interest has 
not been settled. John K. Simpson’s deposit account appears over- 
drawn since June, 1833. From June, 1833, to March, 1835, in- 
clusive, it was overdrawn, on an average, $12,172. It was then 
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settled. In August, 1835, it was overdrawn $1226 ; September, 


$3243 ; October, $3768 ; November, $1967 ; December, 3737 ; 
Jan. 1836, $6302 ; February, $6716; March, 10,272; April, 
$16,894 ; May, $15,527; June, $17,576; July, $17,617; Au- 
gust, $19,876 ; September, $20,705 ; October, $23,023 ; Novem- 
~ ber, $21,751; December, $23,091 ; January, 1837, $23,396 ; 
February, the balance not struck ; March, $24,130; April, $29,- 
709; May, $29,653; July, $33,329 ; August, $33,570 ; Sep- 
tember, $35,375 ; November, $39,908 ; December, $40,598 ; 
January, 1838, $40,742 99. The interest on his over-drafts was 
settled 23 Sept. 1837, for which he gave his check. The check 
was not good, and was charged to his account, and makes part of the 
$40,742 99 now due. John K. Simpson, Junior’s deposit account 
appears to be overdrawn 1 January, 1837, $1237; February, 
$6037; March, $4431; April, $3836 ; May, $8,974 ; June, 
$7838 ; July, $7727 ; August, $5622 ; September, $5052 ; Oc- 
tober, $10,485 ; November, $7453 ; December, $6149 ; January, 
1838, $4096. 

The Warren Association’s deposit account appears to have com- 
menced March 3, 1837; 1 April, it was overdrawn $3971; May, 
$23,319 ; August, $49,843 ; September, $49,952; October, 
$53,103 ; November, $54,880 ; December, $55,134; January, 
1838, the same amount. 

The Boston Wharf Company’s deposit account commenced in 
January, 1837; 1 February, it was overdrawn $2668; May, 
$4177; July, $3427 ; August, $14,383 ; September, $22,688 ; 
October, $28,701 ; November, $1194 ; December, $6828 ; Jan- 
uary, 1838, $15,103; 13 Jan. 1833, $16,171 92. On 13 Octo- 
ber, 1837, a memorandum check was given by Charles Hood for 
$34,357 15, received and credited as cash. ‘his check has been 
reduced by payments, to $18,000. 

On 9 Jan. 1838, Treasury Notes were received from the collect~ 
or, for $85,200. On 11 Jan. $43,350 in Treasury Notes were 
drawn out by the deputy collector, A. Bailey ; all the collector's 
checks have been delivered up to him—1hey always are to public of- 
ficers. The sum of $42,000 stands charged in the books to the 
Treasurer of the United States for his draft in favor of the collector. 


1838. SENATE—No. 35. AS 


The sum of $412,635 38 has been paid in treasury drafts since 11 
May, 1837 :—$146,100 34 paid in bills on collector’s checks. On 11 
May, there was due to the post office, $45,515 90, the balance now 
due is $7733 44 ; the difference has been paid in bank bills. Be- 
fore 11 May, the commissioners for building the custom-house de- 
posited $270,000; the balance now due is $71,555 38 ; the differ- 
ence paid in bank bills. 

Samuel 8. Lewis’s deposite account began to be overdrawn in 
March, 1837. $2000; in May, it was increased to $9179 96 ; in 
November, it was $13,483 60. He paid in November, $83 60, 
leaving due $13,400; which remained due on 13 Jan. 1838, for 
over-drafts ; January 16, there was a discount of $2600 ; and Jan. 
17, another discount of $10,800, passed to Mr. Lewis’s credit in the 
books. 

The New England Crown Glass Company’s deposite account ap- 
pears to be overdrawn, in March, 1835, $82; April, $100; May, 
$2132; June, $2544; July, $4012; August, $4578 ; September, 
6527 ; October, $8397 ; November, $10,907 ; December, $14,- 
651; January, 1836, $16,356; February, $18,085; March, 
$18,592 5; April, 16,138; May, 29,615; June, $23,711; July, 
$24,866 ; August, 26,188 ; September, $26,510 ; October, $25,- 
773 ; November, $30,052 ; December, $32,186. On 24 Decem- 
ber, 1836, a memorandum check was given, by W. Parmenter, 
agent, for $30,000, which was credited as cash; it is now in the 
bank. 1 January, 1837, the over-drafts amounted to $2886, de- 
ducting said memorandum check; 1 April, $3459 14, and has 
remained so to this time. 1 March, 1837, interest on over-drafis 
was paid, $573, up to 24 December, 1836. 

The Nahant Bank’s deposite account was overdrawn, February, 
1836, $17,500; March, $29,994; April, $32,472; May, $23,- 
814; June, $31,272; July, $32,483; August, $29,498; Sep- 
tember, $26,084; October, 23,181 ; November, $25,732 ; 
December, $22,875 ; May, 1837, $23,212, and has so remained 
tll this time. 


Albert Fitz. Iam and have been discount clerk at the Common- 
wealth Bank, four years and a half. The Middlesex Bank has paid 
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interest at 44 per cent. on $60,000 loaned to it, every six months. 
I do not know of any written agreement with that bank. We hada 
running account besides with the Middlesex Bank, the balance of 
which was always against them ; the bank paid interest on that at 6 
per cent. ; the balance varied from $30,000 to $60,000. We re- 
deemed their bills. ‘That sum of $60,000 has always been called 
specie ; it is included in the item of $101,651 68, in the account of 
December 9, 1833, in ‘‘ weekly state of the bank.’? The cashier 
always keeps that book. The debt of the New England Crown 
Glass Company is $120,000, including over-drafts of $2000 or 
#3000. The corporators are understood to be liable individually. 
Mr. John Binney is the president, Mr. Amos Binney is the treasu- 
rer. John Henshaw’s check, 11 January, 1838, for $2795 85, 
was in settlement of a note and interest. J. Henshaw has paid in- 
terest on his over-drafts. The note which appears 15 January, 
1838, was discounted January 10, but was not carried in till 15th, 
because the loan was too high ;—we did not want to swell the loan. 
This note is not included in the item of $884,757 is 


Charles Hood, [16th Jan., 1838. ] Tamcashier of the Common- 
wealth Bank, and have been from the beginning. The amount of 
460,000 loaned to the Middlesex Bank, has been considered as a 
specie balance. In the state of the bank, December 7, 1833, it Is 
included in item of ‘“deposites in banks, $172,000.” It was a 
loan on time. It is the universal custom of banks in Boston to Joan 
to each other, and to treat such loans as bank balances ; I mean the 
balances that accumulate in daily intercourse. My impression is, 
that such balances have stood on interest with Boston banks for 
months; two or three months—more than one month, certainly. 
There was no written agreement with the Middlesex Bank about the 
$60,000 loan, and no letters on the subject, to my knowledge. We 
had no other object in making this loan but to get interest. We had 
the government deposites. Our “loan,” December 7, 1833, was 
$989,321 62. This book (the state of the bank) is made up every 
week, Saturday. ‘The president of the bank always knows about all 
transactions ; this book is open to the directors. I have paid inter- 
est to the Suffolk Bank on balances for considerable times. 
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[Jan. 18, 1838.] The account due the bank from the Warren 
Association, is $180,000 by notes; overdraft about $47,000. 
This does not include a note for $50,000, held by the Hospital 
Life Insurance Company, and endorsed by this bank. We owed 
the Life Office, and they took this note of us. The Warren Asso- 
ciation owe only a few thousand dollars, beside the aforementioned. 
Tam the treasurer, and a member of the association. ‘There are 
articles of agreement, which are in Mr. Pickering’s hands. These 
loans were made by authority of the directors of the association. 
The directors are Mark Healy, David Henshaw, Thomas Curtis, 
Hall J. How, Henry Upham, Ebenezer Jones, and Jonas L. Sib- 
ley. The trustees are John Pickering, H. J. How, E. Jones, J. 


L. Sibley, and myself; James W. Fenno is clerk. There are four 


notes of $25,000 each, and two of $30,000 each. All were exe- 
cuted by authority of the directors of the association, ‘The old 
notes of the association were exchanged January 15, 1838, for new 
notes on time ; this was done in compliance with an agreement made 
in November last—$25,000, payable in 7 months; $25,000 in § 
months, $25,000 in 10 months, $25,000 in 12 months, $30,000 in 
16 months ; between 27 November and 2 December, 1837. 

[Jan. 22, 1838.] In the bank return to the Governor and Coun- 
cil, October, 1837, the item ‘bills of other banks,” includes 
checks on this bank, and is so expressed. Mr. Mark Healy and 
Mr. John Pickering, on Friday, 19 January, came to the bank, and 
told me I had nothing to say about their association. I believe Mr. 
Pickering said he would come before the committee, if the com- 
mittee desired it. Mr. Healy thought he had nothing to do with it. 
I do not think I can recollect the precise phraseology. They re- 
fused to let me have the papers. The trunk of papers was sent to 
Mr. Pickering last Monday, (Jan. 15th.) I received this note from 
Mr. P. to send them :— 

(Copy-) 
Cuartes Hoop, Hsq., at Com. Bank. 

Dear Sir :—It is important for us to have the books and papers 
of the W. Association. Will you be good enough to send your 
trunk to my office by, the bearer, who is my boy. 

Yours, respectfully, 


JNO, PICKERING, 
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I have not had them since. Messrs. Pickering and Healy were 
here Friday forenoon. I told them the committee wished to see 
them here ou the subject of the Warren Association, and that the 
committee asked me to ask them to come. Mr. Pickering said, if 
the committee wished to see him he would come. Mr. Healy gave 
a reverse answer, some negative reply. ‘They did not consider that 
they were personally liable. They refused to let the committee see 
the records ‘They admitted that the contracts were in their pos- 
session. They said I had no business to say any thing about it. 
The contract of association was an instrument of three parts, be- 
tween the trustees, the directors, andthe proprietors. I believe two of 
the parts wereinmy trunk. I think the instrument was penned by J. W. 
Fenno, and examined by Mr. Pickering. Fenno wasa stockholder. 
Iam the treasurer, and I thought I had the right to the custody of 
the trunk and papers, when I told the committee that they should be 
here. 


John Mills. 1am a director of the Commonwealth Bank. On 
Monday last, Jan. 15th, I had a conversation with Mr. David Hen- 
shaw and Mr. Mark Healy. Inquiry was made if the bank would 
give up notes held by the bank against the Warren Association, and 
take new notes. I replied that I supposed it was all right. But I 
objected to notes being given up, because the committee of investi- 
gation would soon be here, and I wanted the papers to remain. Mr. 
Henshaw said those old notes had been given without any authority 
from the association, as he conceived, and that they were not of the 
least valueto the bank. He said that, early in November, the asso- 
ciation or directors had a meeting ; that those claims were brought 
in—they all expressed great surprize that so much money had been 
expended. Some declared that they would not pay them at all ; 
that they had been contracted without authority. Mr. Henshaw said 
he knew they knew the money had come from the bank, and they 
wished to do what was right ; that they finally passed votes authori- 
zing the issue of new notes to a certain amount in lieu of the old ones. 
A note was shown to me by the cashier, and to this was appended a 
note of the association. Mr. Henshaw said, if we made the ex- 
change, there was no doubt they would be as good as any notes on 
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file. It might have been Mr. Healy who said this—either Henshaw cr 
Healy said this. Mr. Healy said that he should insist on the contract 
made with the bank being performed. The next day the directors 
told me that Mr. Henshaw had been at the bank and said, that the 
new notes were not binding, and proposed to put the ‘property into 
the hands of trustees, to pay the Life Office and the bank, and the 
surplus to go to the association. I replied that I would consent 
to no such arrangement ; that those gentlemen had told me yesterday 
that those notes were as good as any on file, I mean Mr. Henshaw 
and Mr. Healy. This last conversation was on Tuesday or Wednes- 
day. Last Wednesday or Thursday morning, Mr. David Henshaw 
called at my office ; he said he felt a solicitude that this debt should 
-be secured ; that when he had the conversation at the bank he had 
no doubt but the notes given them were legally binding on the asso- 
ciation ; but there had been a careful examination of their records or 
proceedings, and they were satisfied the notes were not legally bind- 
ing on them. I suppose he meant they were not held individually. 
He made a valuation of the land at 4 centsa foot, the house $50,000 
furniture, &c., and left a balance in favor of the association. I told 
Mr. Henshaw I could not consent to make the alteration ; that they 
were not incorporated, and there were enough who had taken part as 
directors or otherwise, who had consented to the expenditure of the 
money at that time, who were personally accountable to pay the 
debt. Mr. Henshaw rose up and said, if they are, you, know it will 
be an easy thing for them to put their property in a situation that you 
can have no claim upon them. I made no reply to this. Mr. Henshaw 
said he wished I would think of it, and perhaps the directors will 
come to the conclusion that this is the best course for the bank. I 
afterwards had conversation with Mr. Pickering and Mr. Sibley. 
_ They proposed the same thing. Mr. Healy advised it to be done 
for the benefit of the bank. I was authorized to consult counsel, and 
I applied to Mr. Rand. Mr. Healy said we have taken the best 
counsel in the city ; they assure us we are not holden individually ; 
and the bank has no hold on the property. When Mr. Healy and 
Mr. Pickering were at the bank I asked them if they had not been 
summoned before the committee. Mr. Pickering asked me what 
that committee meant to do—whether, in inquiring into the affairs of 
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our bank, they meant to investigate the concerns of every individual 
in Boston. He said he cared nothing about it for himself, but for 
the rights of others. Yes, said Mr. Healy, lay that list of associates 
before the committee and it would make a greater disturbance than 
the failure of the bank. I asked Mr. Pickering if he had any objec- 
tion to letting the committee see the papers? He said, yes. I 
ought to say that my associates, the directors, have shown no dis- 
position to make the arrangement without further advice. 


Lowell M. Stone, [Jan. 26, 1838.] I am the pension clerk. 
Since May, 1837, $288,261 58 have been remitted by the govern- 
ment to the agent here, to pay pensioners. Mr. J. K. Simpson 
was the pension agent. The remittances were in drafts or checks 
on this and other banks, except the last, which was in treasury notes, 
$14,022 12. I paid the pensioners in checks on this bank, till the 
tinie of stoppage. Most of them are paid: in September and Oc- 
tober. 


William Freeman. Iam a director, and was chosen president 
after the accident to Mr. Simpson. I believe that no person, two 
days before the failure of the bank, knew it was going to fail. The 
president’s salary, since he became pension agent, has been $1500 
a year—paid by the bank. He became pension agent in 1833, 
when we received the government deposits. Mr. Samuel 8. Lewis 
and Mr. Adams Bailey served with us as directors, till October, 
1937. Mr. Jobn Henshaw has not served as a director of this 
bank since October, 1536. The treasury notes received by the 
pension agent, Dec. 12, 1837, have been sold by the bank, part at 
par, and part at half of one per cent. advance. The pensioners 
have been paid in bank bills ; they had been previously paid by the 
bank. No pensions have been paid in treasury notes. None have 
been remitted for that purpose except the above. 

My knowledge of the two checks, dated May 19, 1837, signed 
by C. Hood, cashier, amounting to $9246 50, has been derived 
from thecashier. 1 do not recollect hearing of this transaction be- 
fore he mentioned it. The cashier said, that some of the directors 
and other debtors of the bank in large sums, were called upon to 
pay in, and, finding it difficult to raise money, were willing the bank 
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should hire money by an issue of post notes, and they would pay 
the interest—whatever it might cost to obtain the money by the 
post notes. I understood that part was for the N. E. Crown Glass 
Company. Ido not know that I heard the names; I might have 
heard Mr. How’s name; I do not remember this being discussed 
at the board of directors. On hearing the vote of April 25, 1837, 
read from the records, I have no doubt I was present. ‘Till within 
two or three weeks past, I did not know how much the Warren 
Association was indebted to the bank. I invested $500 in the War- 
ren Association for my son, a boy, three years ago perhaps ; [am 
not certain if it stands in his name or mine. I never attended a 
meeting of the association. I do not know who was to pay that 
discount on the post notes. I understood there was a committee,— 
Samuel S. Lewis, and, I believe, Hall J. How,—to apportion the 
discount. They never have done it, to my knowledge. 


Hall J. How. I am a director. In the spring of 1837 there 
was apress for money. The president first suggested, that the state 
of the bank made it expedient to raise money by sale of post notes. 
A meeting of the directors was called, I think by the suggestion of 
the president. I cannot say who was to pay the discount ; it was 
talked about that it must be apportioned on the debtors of the bank, 
if any extra interest was paid. Mr. Simpson said the Glass House 
had been pretty liberally dealt with, and that he was a director, and 
they must pay their share. Mr. Lewis, the cashier and myself 
were a committee to apportion it. I had forgotten this, till I heard 
the vote read from the record. This committee never were to- 
gether to make the apportionment. We never had any conversation 
about it as a committee; we have talked the thing over, when to- 
gether. The cashier observed, that the interest ought to be appor- 
tioned. I haveno recollection that the amount was ever represented ; 
I do not believe I ever asked it; and I never knew. I supposed 
the Warren Association would pay their share ; I presume they are 
now willing. 


John Mills. I never heard of this transaction till now. 


Otis Rich. Jama director of this bank. Ihave a very indistinct 
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recollection of this matter. I was at the meeting of the directors, — 
I think the apportionment was not then discussed. It was generally 
known the post notes would be sold at a discount. T understood af- 
terwards from the cashier that there was to be an apportionment 
among the large debtors to the bank. I think he mentioned the 
Warren Association. I do not remember any individuals men- 
tioned. He did not mention me as one—he thought I ought not to 
be one. 


Francis S. Carruth. Tama director. I was at the meeting of the 
directors, but I know nothing about the interest account. T supposed 
the debtors to the bank owed largely, but did not know how much. 
I supposed the individuals who owed were to take the post notes, 
and get the money for them. I never heard a word about the in- 
terest account till this evening. I never saw the tell tale; I never 
asked for it. 


Elisha Parks. Jama director. I have no recollection of any 
information about the post notes, except what I have derived from 
this examination. I have not looked into the records for five years. 
In 1831, I sold out all my interest in the bank. Mr. Hood trans- 
ferred one share to me, and urged me remain a director. I sold 
that share yesterday to John S. Wright. T believe it was transferred 
to his son, Dr. John H. Wright. Inever had a certificate of it ; 
but I believe I paid forit. T soldit for $5. I had no conception of 
those large loans. Mr. Hood told me they had about three hundred 
accounts. ; 


Hall J. How. There was a meeting at Mr. John Henshaw’s on 
Wednesday evening before the Commonwealth Bank failed. The 
cashier was present; John Henshaw, David Henshaw, Charles 
Henshaw, and myself. I was invited there by John Henshaw. I 
was not told what the object was. ‘The general conversation was 
about the state of the bank. Mr. David Henshaw inquired if the 
bank had been hard pressed. Mr. Hood said he had been a good 
deal pressed, and if the bills pressed home hard, it would plague him 
to meet them. They talked of trying to get help from the other banks. 
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Mr. Hood said it was difficult. I think he said to David Henshaw, 
that he had applied to Mr. Stone, the president of the Suffolk bank, 
for assistance. Hood said Stone had declined helping him. It was 
mentioned by Hood that if the bills pressed home hard, and he could 
not get help, he could not meet them. David Henshaw said, you 
must stir your stumps. I went to John Henshaw’s at about 7 o’clock, 
and left between 8 and 9 o’clock. There was some talk about the gov- 
ernment money, but I do not recollect what it was. D. Henshaw 
seemed to express a good deal of surprise at the cashier’s statement. 
I do not recollect that the Warren Association was named. It was 
agreed that unless we could get help, it would be impossible for us to 
meet the bills or balances ; it was finally understood that we must stop. 
Ihave no recollection that. paper was extended before the 11th 
January in consequence of apprehension of failure. I extended my 
paper about that time ; it was on that account—that was the prevail- 
ing motive. My paper was extended by me andthe cashier. John 
Henshaw was my endorser on one of the notes, namely: How & 
Jones’s note for $15,000, dated 9 Jan. 1838, payable in seven 
months, endorsed by Henshaw & Co. 


Charles Hood. Last spring was a difficult time for our custom- 
ers. It was deemed expedient for the bank to raise some money for 
them. I urged H. J. How and J. K. Simpson to pay in some 
money. Both observed it would be difficult. They thought the 
bank had better raise it by post notes. ‘The plan was to raise the 
money and apportion the expenses among those who were debtors to 
the bank. This was assented to by Simpson, How and myself. It 
was agreed that the board should be called. They deemed it expe- 
dient, and a committee was appointed to apportion the loss ; the 
committee never did it. I have asked Mr. Lewis and Mr. How as 
many as three times, to have it done. They said it should be done ; 
but no time was fixed. I never made up my mind whom to assess. 
I should say Mr. Simpson and Mr. How should pay a considerable 
part ; the Glass Company likewise. I think Mr. Lewis will say that 
Mr. Binney said he was willing to pay. I don’t think it entered 
into my mind to call on the Warren Association—that was a modern 
debt. The money was raised by post notes and deposit books. 

The Globe Bank had $25,000 of our bills which we wanted to 
take up. We had $26,000 of Middlesex Bank post notes, which I 
sent te the Globe as collateral to our note for $25,000. They will 
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return us the post notes on payment of the $25,000. There was 
never any thing done at this bank but what every director might have 
known it. ‘The discounts were made daily, by vote, by the presi- 
dent, myself and one director. The tell-tale has been kept by Mr. 
Fitz, I believe correctly. No bills have been issued but what ap- 
pear on the books, nor any post notes. I do not know of any lia- 
bility of the bank that does not appear on the books. ‘There is no 
other transaction like that of the post notes pledged to the Globe 
Bank. My check, Dec. 7, 1837, for $1000, was placed with the 
teller, to balance the post notes. 


(Jan. 31, 1838.] Otis Rich. All my shares in this bank were 
transferred 20 Nov. 1837, to the Provident Institution for Savings. 
The transfer is absolute in form, but was intended as collateral security. 


Charles Hood. ‘The vote of the stockholders at the meeting, 
Jan. 30, to authorize the directors to make a settlement with the 
Warren Association, was taken by hand vote. 


At a meeting of the stockholders of Commonwealth Bank, Janu- 
uary 30, 1838, at their hall, in pursuance of a notice given by Mr. 
Elisha Parks. The meeting was organized by the appointment of 
David Henshaw as chairman, and C. Hood, secretary. Mr. E. 
Parks then offered a written statement, which was read by the chair- 
man, and hereupon it was voted, that the memorial of Mr. Parks 
be laid on the table, and referred to the meeting to be held on 12th 
February next. 

Voted, that the directors of this bank be and they hereby are au- 
thorized to make a settlement of all demands of the bank against the 
Warren Association, and the officers and members thereof, in such 
manner and upon such terms, and taking such security, as the direc- 
tors may think for the interest of this bank; and that the acting 
president of this bank, or the cashier thereof, execute such instru- 
ments concerning the same as the directors may think proper. 


John Pickering, Esq. and J. W. Fenno, Esq. attended before 
the committee, on the summons of the bank, under a subpeena from 
a justice of the peace, and were sworn. 

James W. Fenno. Iam the clerk of the Warren Association, 
and of the directors also. ‘The association was formed in April, 
1835, I think. Iam not certain I was specifically appointed clerk 
of the directors, but have acted as such. J hold n@ papers or 
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records belonging to the association; I have held such as clerk. 
parted with them about a fortnight ago. I was going out of town, 
and the directors had a meeting and appointed a clerk pro tem. I 
was directed to send the papers to Mr. John Pickering’s office. 
The meeting was of the directors and trustees. [ cannot recollect 
all the persons present, though I can some, and can name them. It 
was at Mr. Pickering’s office. Mr. Mark Healy was there—I think 
Mr. D. Henshaw was there. ‘Towards the close of the sitting, Mr. 
Hall J. How and C. Hood came in. I was gone out of town ten 
days. I left Boston two weeks ago last Tuesday. My impression 
is, the meeting was held after the failure of the bank, but I do not 
wish to swear it. I do not recollect the failure of the bank was 
talked of at the meeting. Mr. John Pickering, Jr. was chosen 
secretary, pro tempore. I have done no act as clerk since ; no ar- 
rangement for a future meeting was made, while I was there—I left 
before the others. ‘There had been a clerk pro tem. chosen on 
former occasions. I never sent the papers to Mr. Pickering’s 
office before. JI have called on the clerk pro tem. for the papers 
since I was summoned here ; the box is too heavy for me to bring ; 
Mr. P. Jr. told me they were ready for me. I did not keep all the 
records; Mr. C. Hood kept the stock leger. The records in the 
trunk when I sent it there, were—records of stockholders’ meetings ; 
records of directors’ meetings ; a book of transfers of shares ; trus- 
tees’ records ; some loose papers, such as powers of attorney, &c. 
The articles of association have been in my custody as clerk. They 
were deposited in Commonwealth Bank. 


John Pickering. I do not object to examination on my own 
account. I had a copy of the articles of the Warren Association ; 
T lent them to some individual, who placed them in the hands of coun- 
sel. I called on the counsel this afternoon to get them, but could 
not. I sent a note to Mr. Hood, and a trunk was sent to my office 
by him—not for my use and inspection, but for the trustees or direc- 
tors. I did not examine the contents; some of the gentlemen 
opened it ; some of them said they would take care of it; I have no 
doubt it is in the hands of some of them. I should think they were 
some of the same gentlemen Mr. Fenno named. I should think Mr. 
Mark Healy and David Henshaw were there. Trustees and 
directors have been in and out of my office repeatedly since. The 
trustees now are—J. L. Sibley, C. Hood, Tho’s Curtis, Ebenr’ 
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Jones, and myself. The directors are—Mark Healy and D. Hen- 
shaw, all I recollect; H. J. How, also. I should think the papers 
were taken away that night or the next day. 


Otis Rich. I sold my stock in the W. Association a fortnight or 
three weeks ago to my brother, E. A. Rich. I think TI sold 23 
shares ; I cannot recollect how much he gave me. He gave a note 
for $7000, and rising. 

F. 8. Carruth. Am not, and never was an owner in W. Assoc’n. 

Wm. Freeman. I formerly paid for two shares ; I cannot tell 
whether in my name or in my son’s ; he is a minor. 

J. W. Fenno. The trunk is now here ;. it was used by me to 
keep Warren Association papers in. 

1st. Directors’ records—they are gone. 
~ 9d. Stockholders’ records—they are gone. 

3d. Record of transfer of shares—also gone. 

4th. Trustees’ records—are here. 

5th. Register of deeds of land sold by Association—that is here. 

Some letters relating to business of Association, and a file of pow- 
ers of attorney to transfer stock. 

I don’t recollect any other important paper. The file of powers 
appears as I left it. ‘The file of letters is here. The above books 
were all in the box when I sent it to Mr. Pickering’s office. 

The directors of the W. Association were—H. J. How, presi- 
dent; D. Henshaw, M. Healy, Henry Upham, Wm. Whitney, 
Otis;Rich, Alex. Wadsworth. The three last have transferred their 
stock, and have since ceased to act as directors. Whitney sold his, 
many months ago; Mr. Rich sold his, as stated ; Wadsworth not a 
great while ago—he sold to a Mr. Newell. 

I have not had recent occasion to examine the articles. I re- 
member some names of associates in W. Association. Benj. P. 
Homer was a stockholder ; I do not remember if he signed the pa- 
pers. A question arose whether his son had authority. 

Matthew Bolles, Jr.; I have no doubt he signed. 

J. L. and W. C. Tyler owned stock ; myself, (J. W. Fenno); 
Dr. John C. Hayden; D. Henshaw was an original associate ; M. 
Healy, John Pickering, J. L. Sibley, T. Curtis, Ebenezer Jones, 
Charles Hood, Henry Upham, H. J. How, Wm. Freeman, Otis 
Rich, Wm. Whitney. I do not recollect J. K. Simpson. My 
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impression is, that George Brinley had stock—I am not positive. 
F. J. Grund had stock. : 

I sent the key with the box to Mr. Pickering’s office. I have 
not seenit since, tillto-day. I was astonished not to find the books. 

The capital was $125,000; 500 shares—#250 each. I was 
present when directors authorized the house (Mt. Washington 
Hotel) to be built. I cannot recollect the names of the directors 
then present. I recollect Mr. How was one of the committee for 
building it. I recollect meetings of directors to authorize alterations, 
and to build a stable. When finished, the directors, and trustees, 
and associates dined there. In November last, I recollect a meeting 
of directors. I think Mr. Healy was present and objected to giving 
the notes for a debt due the Commonwealth Bank, which notes were 
given—am positive Healy was present ; am very positive D. Hen- 
shaw was there. Can’t recollect Mr. Rich; Whitney had ceased 
to act as director. 

Mr. Healy spoke in opposition to giving those notes—I believe 
because he was astonished at the enormity of the amount. There 
was never any assessment on stock after the capital was paid in. 
A statement of liabilities and assets had been made prior to that 
meeting. Latterly, Healy has attended meetings of directors ; be- 
fore, not so. The capital was paid for land. About $50,000 
worth more land, was bought beyond the capital. I think the house 
cost about $115,000, including stable, &c. Furniture, about $30, 
000. The associates hired a man to carry on the house the first 
year. It cost them $20,000. Now on a different plan ;—they 
carry it on economically. 


C. Hood. We had $20,000 on special deposit, by P. Master, 
Mr. Greene ; $10,000 about, on special deposit, by Mr. Henshaw ; 
John E. Thayer came into the bank on 11th of January, with check 
for $30,000 which we owed him,—we gave notes as security, and 
paid him specie the next day—I believe that was the sum. The 
bank owed this debt to Thayer for a deposit, not of specie—a de- 
posit on interest, perhaps for a month ;—it was entered in the books 
to his credit. A day or two after we stopped—I am not certain as 
to the time, the P. Master took specie for his balance of account. 
He had deposited specie. We were in habit of reporting to the 
committee of banks, the special deposits, of specie. They all went 
through our books. 
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{Feb. 2.] Joseph Andrews, Cashier of Commercial Bank, 
since 9 Nov. 1832. I can hardly say the bank is in habit of 
holding memo. checks. They are generally good checks on our 
bank, or on other banks ;—there is no mark of memo. on them. We 
have a by-law stating, that no memo. check shall be received. 
They are returned by teller as part of his cash ;—many of them are 
for remittances to foreign banks, and kept in that state till we hear of 
their safe arrival ;—that, if they do not arrive safe, we should not 
need a counter entry. Not in the habit of deducting the over-drafis 
from the deposits—we return all our liabilities. Our book-keeper 


has once or twice done it inadvertently in small surms ;—as soon as 
I learned it, I corrected it—for the reason that our deposits are debts 
due from us, and our over-drafts are assets. 

The checks in transitu do not appear in our half-weekly returns 
to directors, but are returned to the Legislature. We deduct from 
the returns all those checks not drawing interest. ‘The president has 
always had from 3 to 6000 dollars in his possession, to pay checks 
inthe afternoon. ‘That isnot deducted, because in custody of president. 

The checks bearing interest are loans. If a man had a discount 
granted him, if I had not time to pass the amount of money to his 
credit, he would give a check, and as soon as the discount was 
passed to his credit, the check would be charged or delivered to 
bim. I have had double duty to perform of discount clerk and 
cashier, and such an occurrence might stand two or three days, or 
aweek. As ageneral rule, we do not allow over-drafts. Excep- 
tions—+such as that.a gentleman found the bank would not be open 
the next day ;—or, such as the U. 8. Ins. Company, who deposited 
all their notes with us for collection, wanting money to pay losses. 
We have frequently received and paid checks drawn on our bank © 
for a larger sum than stood to the credit of drawers. In some cases 
they might have had abundance of collateral. I do not know of any 
cases of lending on checks except for a day or two. We have 
made a rule not to Jend on one name only. We make it a 
practice to send to a person over-drawn, the next day. If doubt- 
ful, should send same day. Never lent money for thirty days, or 
even ten days, on one name alone. We have no accounts long 
over-drawn. I know of no banks who keep accounts this way. 


Ch. H, Eldridge, Cashier Merchants Bank. Our bank are in the 
habit of holding mem. checks. Sometimes we make a loan of con- 
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siderable amount on memo. checks with security. When we think 
they are likely to remain some time, we put thent into the loan. 
When we make our returns to the governor, we put into the loan as 
much of the memo. checks as we think is on interest. There are 
frequently checks in transitu, and we are called on sometime after the 
time, to make the return; and the checks have been given up. 
There are no memo. checks not on interest. We consider the 
memo. checks one of the best parts of our loan. We have a large 
correspondence, and are liable to be checked on by those southern 
banks, and the memo. checks are a good resource ; they are always 
secured. They amount to notes payable on demand with security. 
T never failed to get payment. Asa general rule, we do not pay 
out money without security—possibly the rule may have been bro- 
~ken—lI will not say it has or has not. I have no recollection of any 
such check lying by, after demand, without security. In some cases 
they are entered on book as a part of loan, where they are expected 
to remain for some time. From the method of keeping the books, 
the over-drafts, if any, necessarily lessen the deposits. I say, if any, 
because we never allow any if we can help it. The teller is or-' 
dered not to allow any, but in the hurry of business it will sometimes 
happen. 
In our return to governor and council, we put checks in transitu, 
into the column of bills of other banks. Not checks drawn on our 
bank, intentionally. ‘They are bills the next morning to us. 


Geo. F. Cook, Cashier of Oriental Bank. We sometimes hold 
memo. checks ; we sometimes have made short loans in form of 
memo. checks. Amount now held is very small. Not any held 
without security. I cannot answer distinctly whether they are en- 
tered in the Joan or not. Since I’ve been in the bank the loan has 
not been up, so that they could not be entered in the loan. Over- 
drafts necessarily act on the deposits, and tend to lessen them, if 
there are any over-drafts. By the state of our books, the balance of 
the deposits after deducting the over-drafis would only appear. 
There is a vote disallowing the teller to allow over-drafts. Been 
cashier since 13 Nov. 1836. I cannot say I have made the returns 
from our bank in that way. We do not allow standing over-drafts. 
In making returns we do not deduct over-drafts from deposits. In 
settling a debt by compounding, we charge it in leger to the debit of 
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the party, and take it out of the loan. Over-drafts are not allowed 
to stand a moment after they are discovered. 


Jere. Gore, Cashier of Traders’ Bank. We have been in habit of 
taking memorandum checks for a few days—generally with security. ° 
The president sometimes takes them without. I never took one 
without orders of the president, that I now recollect. ‘They are 
kept in teller’s account with the cash, and as cash. He renders 
a daily account of them. In all returns they are entered in the loan. 

We never allow any over-drafts. Itsometimes happens the teller 
pays a check; it is notified immediately, and made good. Do not 
return checks against other banks as bills ; we put them under head 
of debts due the bank. Within a month our directors have voted 
not to make any loan on memorandum checks. A cashier’s check 
we return as bank balance. 


Sam. O. Mead, Cashier of Market Bank. We have held mem- 
oraridum or circulation checks to a limited amount. ‘Teller always 
returns them to me as cash. Sometimes make loan on memorandum 
checks, with collateral, to be paid when called for. Returned as 
part of loan. Separate the mem. checks from the cash ; do not say 
I have always done it. Teller’s book would show which were 
mem. checks. Directors used to keep bills in their counting-rooms, 
for which they gave circulation checks. I presume there is no bank 
but what has accommodated directors with circulation checks, or the 
privilege of an over-draft to a limited amount. 18 January, circu- 
lation check system was repealed entirely. We have now no cireu- 
lation’ ‘or memorandum checks. The balance of deposits, after 
deducting over-drafts, has always been returned to governor and 
council. The subject never entered my mind till this day; we 
never had over-drafts except to a very small amount. 


Benj. Dodd, Cashier of Atlantic Bank. We have been in habit 
occasionally of receiving mem. checks. ‘They go into the return as 
loan. We do not have overdrafts, except accidental ones—we do 
not intend to have any. I cannot say that the occurrence has hap- 
pened on the day of the return, There are many days when no 
account has been overdrawn. 
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Commonwealt) of gAassachusetts. 


In Senate, March 13, 1838. 


The Joint Special Committee, to whom was committed 
the report upon the doings of the Commonwealth 
Bank, with instructions to summon the President, Di- 
rectors, and Company of said bank before them, to 
show cause why the charter of said bank should not be 
declared forfeited, according to the provisions of the 
thirty-sixth chapter of the Revised Statutes, have at- 
tended to that duty, and now submit the following 


REPORT: 


The Committee summoned the president, directors, 
and company of the Commonwealth Bank to appear be- 
fore them at the Senate chamber, on the 26th day of 
February last, at half past three o’clock in the afternoon, 
by causing attested copies of said report and of the joint 
order of the Legislature, by which the committee were 
appointed, and of the summons issued by the | committee 
specifying the time and place at which said corporation 
might be heard, to be left with the cashier of said bank, 
three days at least before the time appointed for said 
hearing. At the time and place of meeting, the president 
and directors of the bank appeared before the committee, 
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and requested an adjournment of all further proceedings 
until the 12th day of the present month for the purpose 
of enabling them to prepare a protest against the power 
of the Legislature, to act upon the question of the forfeit- 
ure of their charter. The delay asked for was granted 
by the committee, and, at the adjourned meeting, the cor- 
poration again appeared by counsel, and presented the 
following copy of a vote of the Directors of the Bank : 


Commonwealth Bank in the City of Boston, February 
28th, 1838. 


*, 


At a meeting of the directors of said bank holden this 
day at their banking-house, William Freeman, president 
of said bank, exhibited to the directors a summons, issued 
by Linus Child, as chairman of a committee of the Leg- 
islature of the Commonwealth of Massachusetts, bearing 
date 24th of February current, attested by Benjamin 
Stevens, sergeant-at-arms, and by him served upon said 
bank, requiring the bank to appear at the Senate chamber 
on Wednesday, the 28th of February current, at half past 
three o’clock, P. M. to shew cause, before said commit- 
tee, why the charter of said bank should not be declared 
forfeited, according to the provisions of the thirty-sixth 
chapter of the Revised Statutes. 

Which summons and the subject matter thereof having 
been considered, it was thereupon 


Voted and Resolved, ‘Vhat the president, directors, and 
company of the Commonwealth Bank, inthe city of Boston, 
saving and reserving to themselves all and all manner of 
exceptions, deny the right and power of the General 
Court of the Commonwealth of Massachusetts either to 
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declare and adjudge the charter of said bank forfeited, or 
in any other manner to impair, lessen, or change the 
rights of said bank. ‘The said president, directors, and 
company of the Commonwealth Bank also deny the le- 
gality of the proceedings recited in the said summons is- 
sued in manner and form as aforesaid, and protest against 
any action which may be had _ thereon, as a violation and 
infringement of the legal and chartered rights of said 
bank ;—and William Freeman, president of said bank, is 
directed to deliver to said committee a copy of this re- 
solve, attested by the cashier of the Commonwealth 
Bank, and request that the same may be reported by the 
committee to the General Court as the protest of this 
bank against any and all action which may be had in re- 
lation to the charter and rights of this bank. 


A true copy from the records of the Commonwealth 


Bank. 
Attest. CHARLES HOOD, 


Cashier of the Commonwealth Bank. 


Boston, Feb. 28, 1838. 
To the Hon. Linus Cuitp: 


I am directed, by the president, directors and company 
of the Commonwealth Bank, to present, to the joint com- 
mittee, of which you are chairman, the protest of said 
bank against the right and power of the General Court 
to declare the charter of said bank forfeit, or in any other 
manner to impair its chartered rights ; and I herewith de- 
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liver a copy of said protest from the records of the bank, 
and request the same may be reported by the committee 
to the General Court. 


I am, very respectfully, 
Your obedient serv’t, 
WILLIAM FREEMAN, 


President of the Commonwealth Bank. 


The grounds, upon which the directors of the bank de- 
ny the authority of the Legislature to act upon the ques- 
tion of the forfeiture of their charter, were not stated to the 
committee. The president, directors, and company of 
the Commonwealth Bank, were originally incorporated 
on the 20th day of Feb. 1824; and their charter was 
again renewed by the act to continue the several banking 
corporations, passed on the 28th day of February, 1831. By 
the terms of the act last referred to, all the banks therein 
named are made subject ‘to all the duties, liabilities and re- 
quirements, contained in an act, passed on the 28th day of 
February, 1829, entitled “an act to regulate banks and 
banking.” ‘The 17th section of the act of 1829 contains 
the same provisions as are now found in the 40th and 41st 
sections of the 36th chapter of the Revised Statutes. In 
the sections of the statutes referred to, it is expressly pro- 
vided, that any committee, appointed by the Legislature 
for the purpose, may examine into the doings of any bank, 
and if, upon such examination, it shall appear, and aftera 
hearing of said bank thereon, it shall be determined by the 
Legislature, that said bank has exceeded its powers, or has 
failed to comply with any of the rules, restrictions and 
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conditions provided, its charter may be declared forfeited. 
It is not proposed, in the case of the Commonwealth 
Bank, to exercise any other or different powers than those 
expressly reserved in its charter. A committee has been 
duly appointed to examine into the doings of this bank. 
That examination has been made ; and, from the report of 
the committee who made it, it distinctly appears, that the 
bank has exceeded it powers, and failed to comply with 
the rules, restrictions and conditions provided by law. A 
copy of this report was served upon the corporation, and an 
opportunity has been afforded them to be heard, both upon 
the facts contained in the report, and upon the question 
of the forfeiture of their charter. The facts stated in the 
report of the examining committee have not been denied 
by the corporation, nor any reasons offered against the 
forfeiture of their charter, except the foregoing vote of 
the directors of the bank. The committee, therefore, re- 
commend, that the charter of the president, directors and 
company of the Commonwealth Bank be declared forfeit- 
ed and void. And the committee also recommend the 
passage of the accompanying bill to repeal the charter of 
said bank. 


By order of the Committee, 


LINUS CHILD, Chairman. 


Conmonwealth of (Massachusetts. 


In the Year One Thousand Eight Hundred and Thirty- 


Eight. 


AN ACT 


To repeal the charter of the Commonwealth Bank. 


BE it enacted by the Senate and House of Rep- 


resentatives, in General Court assembled, and by the 
authority of the same, as follows: 


oaAanrtnnFf ond = 


10 
11 
12 
13 
14 
15 

1 

2 


Src. 1. That an act entitled “‘an act to incorpo- 
rate the president, directors and company of the 
Commonwealth Bank,’”’ passed February the twen- 
tieth, in the year one thousand eight hundred and 
twenty-four, and so much of an act entitled ‘‘an act 
to continue the banking corporations therein named, 
and for other purposes,” passed February the twenty- 
eighth, in the year of our Lord one thousand eight 
hundred and thirty-one, as continued said corporation 
for the purposes of banking, are hereby repealed: 
provided, that nothing in this act contained shall be 
so construed as to release or absolve the said corpo- 
ration, or any director or stockholder thereof, from 
any liability created by any provisions of the acts 
hereby repealed. 

Src. 2. This act shall take effect from and after 
its passage. 
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Contmonwealth of fAassachusetts. 


In Senate, Feb. 7, 1838. 


Ordered, That a Joint Special Committee be appoint- 
ed to examine into the doings of the Fulton Bank in the 
City of Boston, and hear the Bank thereon agreeably to 
the provisions of the thirty-sixth chapter of the Revised 
Statutes, and to report the result of their investigations 
to the present Legislature: and Messrs. Carter and 
FarrBaNKs are appointed on the part of the Senate. 


Sent down for concurrence. 


CHA’S. CALHOUN, Clerk. 


House or Representatives, Feb. 8, 1838, 


Concurred: and Messrs. Fisxe, of Waltham, 
Hype, of Southbridge, and 
Bacon, of Sandwich, 
are joined. 


L. S. CUSHING, Clerk. 


Commonwealth of jAassachusetts, 


In Senate, Feb. 10, 1838. 


Ordered, That the Special Joint Committee appointed 
under an order of February 7th, to “investigate the do- 
ings of the Fulton Bank,” &c., be authorized to send for 
persons and papers. 


Sent down for concurrence. 


CHA’S CALHOUN, Clerk. 


House or Representatives, Feb. 12, 1838. 


Concurred : 


L. S. CUSHING, Clerk. 


Commonwealth of Massachusetts. 


In Senate, April 7, 1838. 


The Joint Special Committee, to whom was referred 
‘the Memorial of the Fulton Bank, praying leave to 

~ surrender their charter,” and who were directed by an 
order passed February 7th, “to examine into the do- 
ings of the Fulton Bank in the City of Boston,” have 
attended to the duties assigned to them and submit 
the following 


REPORT: 


Previous to the appointment of your committee the 
credit of the Fulton Bank had been essentially impaired. 
And the stockholders, alarmed for the safety of the pro- 
perty invested in the institution, had held a public meet- 
ing and appointed an able committee of their number to 
examine into the condition of the bank. The result of 
the investigation by this committee of the stockholders 
was a conviction that a large part of the capital stock had 
been lost by the negligence and mismanagement of those 
having the direction of its affairs and the custody of its 
funds. And the committee recommended to the stock- 
holders to reorganize the board of directors, and request 
them to ask leave of the Legislature for an immediate 
surrender of their charter. The stockholders sustained 


6 FULTON BANK. April, 


the report of their committee, and the memorial referred 
to your committee was accordingly sent to the Legisla- 
ture. The board of directors was reorganized in con- 
formity to the recommendation of the committee of the 
stockholders, and other measures were taken to wind up 
the business of the corporation with all convenient des- 
patch. 

In this view of the affairs of the bank, the stockholders 
having taken the business into their own hands and appoint- 
ed a new and efficient board of directors for the express 
purpose of closing its business and winding up its af- 
fairs, your committee considered the duties assigned to 
them to be materially abridged. It was not necessary to 
make out a case of violation of charter, infraction of the 
laws and regulations of banking, or an abuse of trust, 
such as would justify the Legislature in repealing the 
charter of the Bank. These were substantially admitted 
by the report of the committee of the stockholders and 
by the new board of directors; and the memorial before 
us only asks the Legislature to put an end to the corpo- 
ration, which had so abused and perverted its privileges. 

Your committee were satisfied that the new board of 
directors, and the new officers of the bank were proceed- 
ing in good faith to wind up the business of the institu- 
tion, and to make the most of their assets, in order that 
they might discharge their liabilities to the public, and 
have something left for the stockholders, whose invest- 
ments in the institution had proved almost a total loss. 
And being thus satisfied, they felt no disposition, nor did 
they believe the public good required them, to interfere 
in the business of settling the concerns of the bank, fur- 
ther than was necessary to assure themselves, and to en- 
able them to assure the Legislature, that the liabilities of 
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the institution to the public would be discharged, and that 
with no unnecessary delay. By such interference, your 
committee might essentially impair the interests of the in- 
nocent and suffering stockholders ; and there was no hope 
of rendering the public more safe, or of enhancing the 
character and value of the assets of the institution. 

With this view of their duty, the committee having giv- 
en previous notice to “ the president, directors and com- 
pany of the bank,” of the purposes of their appointment, 
repaired to their banking-house on Tuesday, Feb. 13th, 
and entered upon the examination, by requesting the act- 
ing cashier to exhibit to them a statement of the condi- 
tion of the bank, as it existed the day before. In prompt 
compliance with their request, the cashier submitted the 
following statement : 


April, 
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The committee then proceeded on the same and seve- 
ral subsequent days to analyse and verify the above state- 
ment of the condition of the bank, so as-to ascertain 
whether the available assets of the institution were suffi- 
cient to meet its liabilities to the public. 

The liabilities of the institution to the public may be 
stated as follows: 


Bank notes in circulation, $335,004 00 
Balances due to other banks, 28,000 00 
Deposites, 59,631 70 
Deposites on interest, 22,000 00 
Unclaimed dividends, 1,283 00 


$445,918 70 


To ascertain what were the available assets, upon 
which the institution could rely for meeting its debt of 
$445,918 70, as above stated, the committee had more 
difficulty. And the difficulty arose chiefly from the great 
uncertainty as to the value of many of the notes and bills 
discounted, as well as of various kinds of stocks and other 
property held as collateral security. The item of §67,- 
313 80, which appears in the above statement of the 
condition of the bank on the 12th February, as a part of 
the “‘cash’’ on hand, was made up chiefly of memoran- 
dum checks, signed by those who had had the principal 
direction in the management of the bank, before the 
stockholders took the management of the institution into 
their own hands. It would not have occurred to your 
committee to call this large item among the assets of the 
institution ‘ cash,” if it had not been so called in the state-- 
ment. They would have called it almost any thing 
sooner than “cash,” for they deemed it to be of very lit- 
tle or no value. 

2 
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On examining the item of notes discounted, which 
amount in the statement above to the sum of $827,010 42, 
the committee found, that a large amount, and those es- 
teemed the most valuable, had been surrendered to the 
‘‘ associated banks,” as security for the bills in circulation. 
The specie of the bank, and some of the most valuable 
stocks had taken the same direction, and were held by 
the New England Bank, as the receiver for the associa- 
tion. 

The available assets of the Fulton Bank, according to the 
best judgment your committee have been able to form, 
are as follows: 

In the New England Bank, as receiver for the “ asso- 
ciated banks,” for the purpose of redeeming the bills of 
the Fulton Bank in circulation : 


Notes on hand, $314,937 92 
Specie, 23,471 59 
Amount collected, oyo2opo 


$353,939 02 
9 shares Mass. & Ala. Land Co., 5,000 00 
12 “ Lewis Wharf Co., 12,000 00 
120 « N.E. Worsted Co., 12,000 00 
60 “ East Boston Co., 3,000 00. 
p — 32,000 00 
Bills of other banks, 23,046 00 
Estimated value of the notes in the bank, 91,719 34 


$500,704 36 


If the view the committee have taken of the value of 
assets of the institution be correct there remains a balance 
for the stockholders of $54,785 66. But there is a proba- 
bility that some of the notes held by the associated banks 
may not prove to be good for their full amount ; and there 
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is a probability also that some part of the large amount 
of notes in the bank rejected as of doubtful value by the 
committee, may, by the prudent management of the pres- 
ent board of directors, be sometime realized. The com- 
mittee believe from the best judgment they can form in a 
matter from its nature so vague and uncertain, that the 
institution will, at no very distant day, be able to dis- 
charge its liabilities to the public. But the time when it 
will be able to do so, is necessarily uncertain, and must 
depend essentially upon the prudence and efficiency of 
the board of directors appointed to wind up its affairs. 

As to the value of the stock of the bank, the commit- 
tee have not deemed it among their duties to make an 
estimate, farther than appears from their statement of the 
liabilities and assets above. It may, however, in this 
connection be stated, that the bank own and have pledged 
to it as collateral security for failed paper about a quarter 
part of its own stock. If anything should remain, after 
discharging all the liabilities of the institution, this pro- 
cess of buying up its own stock, will of course give the 
greater dividend to those who hold the remaining shares. 

The bills in circulation when the credit of the Fulton 
Bank failed, have to a great extent been redeemed by the 
associated banks and taken from the hands of the com- 
munity at large. At the close of the examination the 
associated banks, held $293,000 of Fulton bills, and the 
bank had taken in payment of notes, and redeemed at its 
own counter $5,701, leaving in circulation and on the hands 
of the community $36,303. Since the examination was 
closed the committee are assured the amount of bills in 
circulation has been considerably reduced, and the whole 
in a few weeks will be redeemed. 

The present cashier of the bank, an able and experl- 
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enced accountant, and the present board of directors, 
your committee are happy to believe are zealously devo- 
ted to the business of closing the affairs of the institution, 
with all practicable despatch. 

The committee forbear to animadvert upon the prac- 
tices and transactions carried on in this most unfortunate 
institution, in those terms of lively and pungent reproba- 
tion which they so justly merit. And they forbear to 
bring before the public, at the present time, those by 
whose agency the institution has been ruined, and the 
property of the innocent and confiding stockholders sacri- 
ficed in blind and reckless speculations. Because they 
believe no valuable purpose would be gained by sucha 
course, either to the public or any party more immediate- 
ly and particularly interested. 

In conclusion of this report, your committee recom- 
mend, that the Legislature grant the prayer of ‘ the 
President, Directors and Company of the Fulton Bank,” 
and put an end toa corporate being of their own creation, 
which, by its own confession, has abused and perverted 
almost every power with which it was endowed, by the 
passage of the accompanying bill. 


JAMES. G. CARTER, 
STEPHEN FAIRBANKS, 
JOSIAH BACON, 

LUKE FISK. 


Nore.—Mr. Hyde, of Southbridge, a member of the committee, was ab- 
sent when this report was submitted to the committee, and signed by the 
other members. 


Conunonwealth of Massachusetts. 


\ 


In the Year One Thousand Eight Hundred and Thirty- 


Eight. 


AN ACT 


To Repeal the Charter of the Fulton Bank. 


BE it enacted by the Senate and House of Rep- 


resentatives, in General Court assembled, and by the 
authority of the same, as follows: 


1 
2 
3 
4 


5 
6 
a 
8 
a 
0 
1 


met el 


Sec. 1. The act, entitled “an act to establish the 
Winnisimmet Bank,” passed on the twenty-seventh 
day of March, in the year one thousand eight hundred 
and thirty-three,—an act, entitled “an act in addition 
to an act to establish the Winnisimmet Bank,” passed 
on the nineteenth day of March, in the year one 
thousand eight hundred and thirty-four,—and an act, 
entitled ‘an act in addition to an act to establish the 
Winnisimmit Bank,” passed on the sixth day of 
March, in the’year one thousand eight hundred and 
thirty-five, are hereby severally repealed: provided, 
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12 that nothing herein contained shall be so construed as 
13 to absolve said corporation, or any director or stock- 
14 holder thereof, from any liability created by the sev- 
15 eral acts hereby repealed. 
1 Sec. 2. This act shall take effect from and after 
2 its passage. 
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SENATE... ....No. 89. 
CE ee eS EEE ee eee 
REPORT AND BILL 
REPEALING THE CHARTER 


OF THE 


COMMERCIAL BANK. 


Conmmonwealty of Massachusetts. 


House or Rerresentatives, March 5, 1838. 


Ordered, That Messrs. Sturats, of Boston, 

Rocers, of Salem, and 

How tanp, of Dartmouth, 
with such as the Senate may join, be a Committee, to 
examine into the doings of the Commercial Bank, in the 
city of Boston, agreeably to the provisions of the 36th 
chapter of the Revised Statutes, and to report the result 
of their examination to the present Legislature: and that, 
in conducting said investigation, the said Committee be 
authorized to send for persons and papers. 


Sent up for concurrence. 


L. S. CUSHING, Clerk. 


In Senate, March 5, 1838. 


Concurred : and Messrs.) Watcotr and Brown are 
joined. 


CHA’S CALHOUN, Clerk. 


Contmonwealth of Massachusetts. 


In Senate, April , 1838. 


The Joint Special Committee, who were ordered to ex- 
amine into the doings of the Commercial Bank, in the 
city of Boston, agreeably to the provisions of the thirty- 
sixth chapter of the Revised Statutes, and to report the 
result of their examination to the present Legislature, 

and who were authorized, in conducting said invstiga- 
tion, to send for persons and papers, and to whom was 
also committed the petition of the President, Directors 
and Company of the Commercial Bank, praying for 
leave to surrender their charter, have attended to the 
duty assigned them, and now respectfully submit the 
following 


REPORT: 


The committee, in the discharge of the duty above as- 
signed to them, summoned the President, Directors and 
Company of the Commercial Bank to appear before them 
at their banking-house in Boston on the ninth of March 
last, at which time and place the committee commenced 
their examination; they met Mr. Isaac Scholfield, Jr., 
president pro tem., and Mr. Jonas Bennett, cashier pro 
tem., and the directors of the bank, who, on this and all 
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subsequent occasions, have exhibited every disposition to 
aid the committee, by a full and free communication of 
all the facts within their knowledge which related to the 
affairs of this institution. 

At this and subsequent meetings, the committee exam- 
ined the specie, notes discounted, drafts, checks, and ev- 
ery other evidence of property in the bank, then in the 
possession of its officers and under their control, and from 
these examinations they are satisfied, that the following 
statement of the condition of the bank, prepared by the 
cashier, is substantially correct. It is proper, also, to 
observe, that the remarks of the committee refer to the 
time when they began their examination, that is, the ninth 
of March last, where a different date is not particularly 
mentioned. 
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Of the notes discounted, as above stated, $244,418 39 
are in the bank, are not yet due, and are 
considered good for very nearly the full 
amount. 

There is also included in the above, notes 


payable on demand, to the amount of 88,238 00 
Delinquent notes, 168,082 71 
Foreign drafts, 16,861 33 


Notes deposited in the Eagle Bank, being 
part of the security of the associated banks 
for the redemption of Commercial Bank bills, 386,242 81 


—_———— 


$903,843 24 


The difference between the above sums is occasioned 
by discounts to that amount not having been charged at 
the time the cashier made the preceding statement. 

The head of cash in the above statement contains sev- 
eral particulars, which some at least of the committee 
had always supposed were more appropriately designated 
by other terms; an enumeration of the different items 
comprehended under it, may, therefore, be a matter not 
merely of curious but of useful information to the Legis- 
lature ; they are as follows: 

Specie in the bank, $9,258 44 

Specie deposited with J. J. Fisk, receiver 
of the Commercial Bank bills for the asso- 


ciated banks, 15,000 00 
Commercial Bank bills in the bank and 
examined by the committee, 121,561 00 


Receipts of J. J. Fisk for cash advanced 

to him for the redemption of Commercial 

bills, 6,579 00 
Bills of other banks which are good, 902 00 
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Bills of other banks which have failed, 1,220 00 

Memorandum checks, certificates of de- 
posite in Franklin Bank, &c., 14,940 00 
Teller’s cash short, 92 00 
$169,552 44 


The real estate is situated in School street in Boston, 
and cost the bank the sum at which it is set down in the 
statement, and is probably worth about $20,000 more 
than the incumbrances now existing upon it. 

The stock of the N. E. Worsted Company is also at a 
considerable discount, but being a small item, is of com- 
paratively little consequence; its estimated value is $6200. 

There may also be an error in the amount of bills issued 
of the old plate, which would make the whole issue 
$29,832 greater than the above statement; this is be- 
lieved to be the limit to which the error can extend, and 
there are good reasons for thinking, that the whole amount 
issued does not exceed the sum above stated, viz., 
$536,300. 

With regard to the amount of post notes and evidences 
of deposite which have been issued, the committee, and 
even the present officers of the bank themselves, can give 
no certain information. ‘They were not regularly record- 
ed at the time of their issue; and the whole evidence in 
relation to their amount depends upon the uncertain rec- 
ollection and voluntary disclosures of the late president 
and cashier, corroborated by such information as a most 
faithful and vigilant committee of the stockholders have 
been able to obtain from other sources. 

After making all reasonable allowances, the condition 
of the bank will be very nearly as follows: 
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Of the bills issued and now outstanding, viz: $414,739 00 
The associated banks have redeemed and 
now hold 347,389 00 


Leaving still in circulation $67,350 00 
Of which sum the associated banks have re- 

ceived security for, and are bound to re- 

deem $32,000 00 


Leaving a balance of only $35,350 00 
to be provided for by the bank itself. 

And the bank has, in its own possession, 
‘notes which are considered good, and 

which are payable before the last day of 

May next, to the amount of $196,446 31 

So that under any circumstances which can probably 
_ occur, the committee believe the public, independently of 
the stockholders in the bank, to be entirely secure from 
loss by the failure of this institution. 

The Commercial Bank was incorporated by an act 
passed June 15th, 1831, and the committee are satisfied, 
that the capital stock was duly paid in during the follow- 
ing September, and that it commenced its operations in 
conformity to the provisions of its charter. 

The stock itself is generally held in small quantities 
and widely diffused in the community ; the number of 
stockholders now being 199. 

98 shares of the stock are held by guardians, 
189 ' * _ by trustees, 
614 “ by institutions for savings, 
4 “ by administrators, 
85 “ by executors, 
19 “ by the bank itself, 
144.“ by i bank as collateral security. 
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The committee were also convinced, that the affairs of 
this bank were honestly and properly conducted until 
some time in the year 1835, when its long continued in- 
ability to afford its usual accommodations to its customers 
excited suspicion and led to an investigation, which prov- 
ed that even then, that partial and unjust system, which 
treats the funds of a bank as if they existed mainly for 
the private convenience and emolument of a few of its of- 
ficers, had commenced, which in its subsequent and more 
unrestrained progress, has fixed dishonor on its principal 
agents, and brought ruin upon the bank itself. 

The committee soon found themselves embarrassed in 
their efforts to trace out the origin of the recent disasters 
which have befallen the bank by their want of more pat- 
ticular information than its present officers could give 
them. The directors, for the two last years, from a mis- 
placed and unjustifiable confidence in the integrity and 
capacity of the late president and cashier, had committed 
every thing to their care. Those officers having abused 
their trust, and neglected to record many important trans- 
actions, little reliance can be placed upon the uncorrobo- 
rated evidence of the books. 

‘'The acting president and cashier have been placed in 
those offices since the delinquencies of the former had 
been discovered, and were of course unable to give the 
desired information. The sergeant-at-arms was there- 
upon directed to summon Parker H. Pierce, late presi- 
dent, and Joseph Andrews, late cashier of the bank, to 
appear before them on the 12th of March last, that officer 
has returned, that he could not find Pierce, and that he 
had summoned Andrews by leaving a copy of the sum- 
mons at his usual place of abode ; neither of them have 
appeared before the committee, but a written communi- 
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cation has been received from the cashier, confessing that 
his absence is occasioned by fear of an indictment for 
perjury, but at the same time declaring that whatever er- 
rors he has committed have been the result of forgetful- 
ness or mistake. 

Unier these circumstances, your committee have glad- 
ly availed themselves of the assistance afforded by the la- 
bors of a very able and intelligent committee of the stock- 
holders, who have recently completed a thorough investi- 
gation into the affairs of the bank, in which they had the 
aid of the joint and separate disclosures and explanations 
of the late president and cashier. 

We have only to observe, that, whatever information 
we have received from other sources has tended to estab- 
lish the correctness of the statements in that report, and 
that a majority of the committee who made it, have 
sworn to its truth. It may be proper also to state, by 
way of explanation, that Parker H. Pierce was elected 
president of this bank when it commenced its operations 
in September, 1831, and continued in that office until the 
2d of March, 1838, and that Joseph Andrews was ap- 
pointed cashier November 9th, 1832, and continued to 
hold that place until March Ist, 1838, when those places 
were respectively filled by Messrs. Scholfield and Ben- 
nett, before mentioned. 

The story of the mismanagement of this institution 
will be best related in the words of the committee of the 
stockholders, which are as follows :— 

“ A brief history of some of the doings of the principal 
officers of this bank is important to show how the present 
evils have arisen. In October, 1835, a committee was 
appointed by the directors, consisting of five of their num- 
ber, to examine into the affairs of the bank ; this committee 
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made a full report the same month, which is copied in the 
director’s records. . By this report it is shown, that even 
then, when the directors had to all appearances been dili- 
gent and watchful, improper practices were discovered 
and exposed. By-laws tending to check and remedy the 
evils were revived and put in force; the president, cash- 
ier, and some of the directors, were reproved in strong 
terms for abuses committed. This report was read at a 
meeting of the directors when all of them were present, 
and was unanimously accepted, the reproved members of 
the board voting with others in its favor, and the presi- 
dent making no objection to its truth and correctness. 

After this report, and until October, 1836, the business 
of the bank appears to have been correctly and properly 
done, although it is now apparent that some improper 
transactions took place in the interim, which escaped the 
vigilance of the directors who had taken an active part in 
reforming the abuses. In October, 1836, at the an- 
nual meeting of stockholders, an important change took 
place in the direction: most of the directors who had 
stood for the true interest of the bank and the stock- 
holders were turned out, and others chosen in their stead, 
and the number of the directors, which from the origin of 
the bank down to that time had been twelve, was reduced 
to the number of eight, including in that number the 
cashier. 

A new order of things then took place. Among the 
first acts of the new board, are the following votes copied 
from their records: ‘On motion of P. H. Pierce, voted, 
that the report made by a former board, dated October 
16, 1835, being incorrect in very many particulars, be 
and the same hereby is repealed and rescinded.” It ap- 
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pears, that three directors who voted for the acceptance 
of the report in 1835, voted for expunging it in 1836. 

‘“‘ Voted, 'To raise the salary of the cashier $500, book- 
keeper $200, teller $100, messenger $100; also, voted, 
to grant $5090 to the cashier, in addition to his salary for 
the past year.” 

‘‘ Voted, That hereafter no records of the doings of this 
board be made, unless other business than discounting be 
transacted.” 

The new board of directors seem to have had implicit 
and unbounded confidence in the president and cashier, 
and the management of the bank has been left, in a great 
measure, to those officers—many of the directors, apply- 
ing to them, as other individuals would apply, who had 
no connection with the management of the bank, for loans 
and discounts, using their influence to procure the sums 
needed, acting apparently upon the principle that they 
were borrowers only, and not lenders also, of the very 
moneys they obtained. In this position of borrower and 
lender, the president himself stands most conspicuous ; 
there are many extenuating circumstances, which can be 
offered for the directors, which do not apply to him. 

Several of the directors were deeply engaged in exten- 
sive commercial transactions, which, (in consequence of 
the general disaster and ruin, that, for the last eighteen 
months, has been sweeping over our whole country, car- 
rying devastation and distress into every class of the com- 
munity,) required of them more than ordinary skill and 
attention, and left them but little time to devote to the 
business of the bank; and for the loans they obtained 
they gave or have given securities. Not so with the 
president; he was a salary officer of the bank, paid for 
a general supervision and care of its interests: notwith- 
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standing which he has taken large sums of money from 
the bank, without the consent of the directors, and has 
left therefor such securities as suited his own interest and 
convenience, and in some instances, nothing but his indi- 
vidual promise ; in other instances, collateral securities 
have been given, of which no entry or minute was taken, 
and they may have been diminished in amount, or changed 
for others of a different character and value, at his plea- 
sure; one instance of a change in such securities has 
come to knowledge of this committee, which they will 
state: 45 shares of the stock of this bank was left by 
him with the cashier in 1836, and a power of attorney 
given that officer to convey the same to this bank. On 
the 23d day of December, 1837, more than a year after 
the deposit, and several months after his embarrassments 
were known to most if not all the directors of the bank, 
and by the cashier, 29 shares of the same were withdrawn 
by him, and conveyed to the Massachusetts Life Office 
for his own benefit, and as a substitute therefor, a lien 
was given for any balance that may arise on 230 shares 
same stock pledged by him to that institution, which lien 
was not then and is not now of any value. The president 
says, he obtained the assent of the cashier and one direc- 
tor to this exchange. That director says, and your com- 
mittee have full confidence in his statement, the act was 
done before his opinion was given. 

As this officer has not shown that regard for the inter- 
est of the stockholders which they had a right to expect 
of him, and has exhibited to your committee a degree of 
indifference in relation to his debt due the bank, which is 
highly reprehensible, it seems just and proper that the 
stockholders should know the important particulars rela- 
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ting to his administration of the affairs and his liabilities 
to the bank. 
His liabilities now stand as follows : 


His own promise without endorsement, $59,138 00 
His own promise with endorsement, 85,900 34 
His two memo. checks for $3000 each are, 6,000 00 
Promise of others with his endorsement, 6,018 77 
Estimated interest due and unpaid, 9,500 00 

Making a sum total of $166,557 11 


- Collateral securites, some of which are very good, but 
a majority of which are of doubtful value, and others so 
worthless that your committee do not think it prudent to 
take certificates therefor, have been placed in the bank, 
the nominal value of which is nearly equal to his liabili- 
ties, but their real value will fall much short of his debt, 
and unless something more is obtained of him, there will 
be a large loss to the bank, and he declares to the com- 
mittee that he cannot give any further security. In his 
liabilities, it will be seen there are two memorandum 
checks signed by him as president of the bank for $6000, 
given, it appears, for bills of this bank, to be kept in his 
trunk at his office, to pay checks in the afternoon or other 
times when the bank was not open; by this means it was 
supposed the circulation of the bank would be benefited, 
as most of the money thus paid was carried out of the 
city. The checks taken for these bills your committee 
say were the property of the bank at the time they were 
received, and the proceeds of those checks, or whatever 
else was taken for the bills should have been passed into 
the bank when received, instead of which they have been 
converted to his own use; and he states he does not con- 
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ceive that this part of his debt should stand in any parti- 
cular different from the balance. 

Your committee stated to him, as their unanimous opin- 
ion, the money he thus held could be viewed in no other 
light than that of a special trust for the bank, and that he 
had abused and broken that trust by applying the money 
to his own use; to this he replies, he did not so consider 
it, and has not yet seen any cause to alter his opinion. 
Your committee would gladly pause here, and go no far- 
ther in their comments on the doings of this officer; but 
their duty to those for whom they act, compel them to 
proceed. 

Questions were carefully and particularly put to him 
by the committee, respecting the issuing of post notes, 
or other evidences of debt by any officer of the bank, 
without a record being made of the same in the books of 
the bank; to these questions he distinctly replied, he did 
not know of any such transactions excepting that post 
notes, he believed, had not always been entered at the 
time they were issued, but he had no doubt that all which 
are now in circulation appaer on the books of the bank. 

The day after these answers were given, your commit- 
tee, discovered, that on the 21st day of July, 1836, (dur- 
ing the absence of the cashier on a journey,) three certifi- 
cates of deposit, for $1000 each, signed by Parker H. 
Pierce, as president of the Commercial Bank, were issu- 
ed by him, and now are, or were a few days since, in ex- 
istence, and no entry has ever been made in the bank 
books therefor, and no deposit such as is declared in the 
certificates was ever made in the bank. At or about the 
same time, certificates of a similar character were also is- 
sued by him amounting to about $6250, no entry of which 
have been made in the bank books; of this last sum the 
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dent states to one of the directors, $5000 have been paid 
and the certificates destroyed ; that all such certificates 
were issued for a temporary purpose, were never intend- 
ed to be used, and would now all be cancelled. 

The duties Of the cashier, who was also a director of 
this bank, have been very imperfectly and incorrectly 
performed. No records, or very imperfect ones, being 
made of many important transactions relating to the in- 
terests of the bank. Overdrafts and memorandum checks 
being frequently allowed by him, probably by the advice 
and consent of the president, amounting at one time to 
the enormous sum of $312,400. | 

Post notes were issued to a large amount, and at times 
memorandum checks taken in pay; the parties receiving 
the same promising they would pass in notes or drafts 
therefor; and the transactions were allowed to remain in 
this unfinished state for weeks, the post notes remaining 
in the mean time unentered in the bank’s books, and when 
notes and drafts were finally substituted for the memo- 
randum checks, there was often still further delay in mak- 
ing the entries, and months thus expired with post notes 
in circulation to a large amount, and no evidence of their 
issue appearing on the books of the bank. As one instance 
of many of the same character, your committee find a 
post note for $26,250 was issued on the 26th of April, 
1837, payable December 31, 1837, and was not entered 
until the 2d of December, 1837, having then only twenty- 
nine days to run to maturity. So far as your committee 
can learn, the books of the bank have not at any time 
from November 21, 1836, to December 2, 1837, a period 
of more than twelve months, contained a true statement 
of the post notes in circulation, consequently all returns 
made within those dates based on the state of the books 
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of the bank were false, and must have been known to be 
false by both the president and cashier; and were made 
up, your committee think, in conformity with the advice 
and direction of the president, The cashier has been a 
large dealer in the stocks of this bank, and the committee 
find, that in one instance he gave a certificate or certifi- 
cates for twenty-six shares more than he owned, so that 
stock certificates have, at one time, at least, been in exist- 
ence for more shares than would represent the whole 
capital stock. 

A new issue of bills of this bank was commenced in 
January, 1837, and, by the cashier’s statement recently 
completed, it appears 136,300 of the new plate have 


‘been issued. The business of issuing was thus conduct- 


ed; when $5000 to $10,000 of the bills were signed and 
ready, the cashier passed them over to the teller, and re- 
ceived of the teller in return large bills of the old emission 
of an equal amount with the new; at other times he re- 
ceived part of the amount in old bills and part in memo- 
randum checks, of which last commodity the teller says 
he had always a bountiful supply : these bills of the old 
emission and the checks, the cashier says, he locked up 
in his trunk, and there kept them until he was ready to 
enter the new emission, when he returned them to the 
teller, and made or caused to be made the proper entries: 
and at other times a large amount of the new bills were 
handed to the teller by the cashier, to. be placed by the 
teller to the credit of the cashier’s private account; 
the teller objected to this singular proceeding, but was 
told it was no affair of his. In this manner bills to the 
amount of many thousands of dollars were in circulation 
weeks and even months without any evidence of their ex- 
istence so far as the books of the bank were concerned, 
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and no memorandum of them except such as may have 
been kept in the pocket or private desk of the cashier. 
The cashier states, it was not convenient, and he believes 
not usual, to enter the bills as fast as issued, aud the rea- 
son for passing the amount to the credit of his private 
account is, that he had given the engraver his receipt for 
the sheets, and was personally responsible for their amount 
uatil regularly entered ; and, for the same reason, he took 
in exchange for new bills, memorandum checks and _ bills 
of the old plate. 

The whole business of this new issue seems to have 
been conducted by the president and cashier, without any 
proper system, and in fact without any system at all, and 
without any apparent authority from the board of Direc- 
tors, as it no where appears upon their records, that any 
such issue was ever proposed to or acted on by them. 
And all the directors, with whom your committee have 
conversed on this matter, state, that they were not aware 
that this business required any action or attention from 
them. 

In justice to the cashier, it should have been before 
stated, that the overdrafts or memorandum checks have 
the authority of the following vote, passed by the direc- 
tors, as entered on their records, on the 16th of June, 
1837: 

* Voted, That in future no overdrafts be allowed, ex- 
cepting by the cashier, and then only for the interim be- 
tween discount days, and that he be authorized to grant 
such overdrafts as he may think advisable, reporting the 
same at the next meeting of the board, for which over- 
drafts he is not to be accountable in any shape or manner.” 
It does not appear, that any report of overdrafts or mem- 
orandum checks was ever nade to the directors, and it is 
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probable the cashier considered such report unnecessary, 
as the president and directors were themselves the princi- 
pal, if not the only persons who availed themselves of this 
privilege. 

Your committee have not discovered any deficiency in 
the amount of bills, notes, or other property 10 the cash- 
ier’s department, excepting the apparent mistake or dif- 
ference, in bills of the old plate before named, and so far 
they hope all is right: but they are of opinion, that the 


- losses of the bank have been materially increased by neg- 


ligence and mismanagement on his part, and that the 
president stands justly chargeable with a full share of 
these faults, without the extenuating plea of inexperience 
in his behalf; but there are some transactions which 
seem to belong peculiarly to the cashier. Your commit- 
tee find, that a large amount of bad paper now in the bank, 
was bought by the cashier at exorbitant interest, and then 
passed by him into the bank as notes discounted at simple 
interest, and the difference has gone into his own pocket, 
for which perquisite he seems to have forgotten to endorse 
the paper thus negotiated by and for him. 

From the peculiar position of this officer, he being the 
active agent in most of the important affairs of the bank, 
a large share of the abuses seem to fall upon him. Your 
committee, in expressing their opinion, would deal even- 
handed justice to all, and in judging of the conduct of the 
cashier, many things should be considered. He first en- 
tered this bank as book-keeper, and is indebted to the 
president of the bank for this office, and to the influence 
of the same officer he is mainly indebted for his promo- 
tion to the cashiership, and from his whole conduct in the 
bank, he has until recently looked to the president as his 
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superior officer, whose wishes and directions he was 
bound to comply with. 

In addition to this, it is stated, that a quorum of the 
directors could seldom be found, and he was therefore 
left to act under the guidance of the president, without 
any concert of action or wholesome restriction from the 
directors, and all this too at a time when unparalleled 
panic and distrust in all banking institutions prevailed. 
It is also due to the cashier to state, that he has made at- 
tempts to check the system of overdrafts when he found 
the evil was an alarming one, but in these efforts he was 
not sustained by the president, and he met with but in- 
different success. 

That part of the duty assigned to your committee, re- 
specting discounts, loans, and renewals during their inves- 
tigation has had proper attention, and the directors have 
readily complied with the wishes of the stockholders in 
this particular, and the committee believe no discount, loan 
or renewal has been made without their knowledge or ap- 
proval. 

The vote, by which the committee were authorized in 
your behalf, to request the directors to obtain if practica- 
ble, additional securities for any loan or loans made by the 
bank, which, in the opinion of the committee, were not 
sufficiently secure, they find embraced the most important 
and responsible part of their duty, and has occupied a 
large portion of their time. The committee found large 
loans had been made on accommodation notes, and a very 
considerable amount onthe single promise of an individ- 
ual or a firm. Collateral securities in some instances 
were left, the nominal value of which was nearly, or per- 
haps quite equal in amount to the loan intended to be 
protested thereby, in other instances no collateral was 
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left, and in others collateral for only a small part of the 
loan. Amongst the collateral thus lodged in the bank 
were various certificates of stock, imperfectly or partially 
conveyed, and many of them of such uncertain value, 
your committee did not think it safe, nor for the interest 
of the bank to accept. ‘There were also mortgages of 
personal property, incomplete and not recorded. The 
titles to all such stocks and mortgages as were of real 
value, the committee have caused to be completed. 

Instead of complying literally with the language of the 
vote ‘to request the directors to obtain additional securi- 
ties,” the committee have given their personal attention 
to that duty, conceiving it to be of the first. importance, 
as the president and directors were the largest debtors to 
the bank, and most of the securities were to come from 
them, a large part of the loan to those gentlemen being 
on accommodation paper, such paper amounting in the 
aggregate to $504,305 23. 

Seeing, therefore, from whom the securities were to 
come, your committee, by and with the assent of the di- 
rectors, have received and passed over to the cashier, se- 


curities to the amount of $171,887 
and there is now in progress of conveyance the 

additional sum of 120,000 
making a sum total of $291,887 


obtained by the committee during their investigations of 
the bank. 

After discovering the abuses practised by the president 
and cashier, your committee did not consider the proper- 
ty of the bank safe in their hands, and they accordingly 
intimated to the directors, that they felt they were repre- 
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senting the true interests of the stockholders to require 
those two officers to resign. 

The directors met forthwith, and acted promptly in ac- 
cordance with the views of the committee. The presi- 
dent and cashier resigned their officers, and Mr. I. Schol- 
field, Jr., was chosen president pro tem, and Mr. Jo- 
nas Bennett, who was then teller of the bank, was cho- 
sen cashier pro tem. In the integrity and correctness of 
both these gentlemen your committee have the fullest 
confidence. 

Mr. Scholfield has reluctantly accepted of. the office of 
president, and is anxious to resign it, as soon asa suitable 
person can be found to fill it. 

A part of the duty assigned to your committee is, to 
recommend such measures for your consideration and ac- 
tion as they may think for the benefit of the bank. They, 
therefore, recommend, that as many directors be now 
chosen as the law allows, and that said directors, with 
those of the old board who may remain in office, be in- 
structed to take all the legal and proper measures which 
are necessary for the gradual and final winding up of 
the affairs of the bank, and, in the mean time, to grant to 
the present debtors of the bank all reasonable indulgence 
in renewals or otherwise. 

Your committee believe, they consult the best interest 
of the stockholders in recommending this course. In the 
present condition of the bank, with a large portion of its 
loan inactive, from the very nature of the securities on 
which it was made; with its credit weakened and im-. 
paired, in fact almost destroyed; with heavy expenses 
constantly occurring, they can see no good reason to re- 
commend a different course. 


Mr. Edmund 'T. Hastings has succeeded Mr. Scholfield 
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in the office of president since the beginning of this in- 
vestigation, and the officers of the bank have been, as 
your committee believe, actively and judiciously prepar- 
ing to bring its affairs to a close. 

The President, Directors and Company of the Com- 
mercial Bank have, in pursuance of the above recommen- 
dation, petitioned the Legislature for leave to surrender 
their charter, and, believing it to be for the public good, 
as well as for the private benefit of the stockholders, that 
their act of incorporation should be repealed, the commit- 
tee recommend the passage of the following bill for that 
purpose. 


All which is respectfully submitted by 


SAMUEL B. WALCOTT, 
WM. STURGIS, , 
RICH. S. ROGERS, 
WANTON HOWLAND, 


Committee. 


Commonwealth of PHassachusetts. 


In the Year One Thousand Eight Hundred and Thirty- 


Eight. 


AN ACT 


To Repeal the Charter of the Commercial Bank in the 


City of Boston. 


BE it enacted by the Senate and House of Rep- 


resentatives, in General Court assembled, and by the 
authority of the same, as follows: 


1 
2 
3 
4A 
5 
6 
7 
8 
) 
1 
2 


Sec. 1. The act, entitled an act to incorporate 
the President, Directors and Company of the Com- 
mercial Bank, in the city of Boston, passed on the 
fifteenth day of June, in the year one thousand eight 
hundred and thirty-one, is hereb: repealed: provided, 
that nothing in this act shall be so construed as 
to absolve the said corporation, or any director or 
stockholder thereof, from any liability created by the 
act hereby repealed. 

Sec. 2, This act shall take effect from and after 
its passage. 
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SENATE.... No. 95. 


Snipe cmmeemmenme eset 


REPORT AND BILL 


REPEALING THE CHARTER 


OF THE 


KILBY BANK. 


ey 


Commonwealth of JHassachusetts. 


In Senate, Feb. 17, 1838. 


Ordered, That the Report of the Joint Special Com- 
mittee, appointed to examine the doings of the Kilby 
Bank, be committed to Messrs Warren and Quincy, 
with such as the House may join, with instructions to 
summon the President, Directors and Company of said 
Bank before them, to show cause why the charter of said 
Bank should not be declared forfeited, according to the 
provisions of the thirty-sixth chapter of the Revised Stat- 


utes. 
Sent down for concurrence. 


CHA’S CALHOUN, Clerk. 


House or Representatives, Feb. 19, 1838. 


Concurred: and Messrs. Lincotn, of Worcester, 
Howe, of Boston, and 
Dickinson, of Amherst, 


are joined. 


L. S. CUSHING, Clerk. 


Commonwealth of PAassachusetts. 


In Senate, April 11, 1838. 


The Joint Special Committee, to whom was referred the 
Report of the Committee appointed to examine into 
the doings of the Kilby Bank, with instructions to sum- 
mon the President, Directors and Company of said 
Bank before them, to show cause why the charter of 
said Bank should not be declared forfeited, according 
to the provisions of the thirty-sixth chapter of the Re- 
vised Statutes, ; 


REPORT: 


That, in obedience to a summons issued by the com- 
mittee, the president, directors and company of the bank 
appeared before them, and were fully heard upon the 
subject which was referred to them. On this hearing, 
no attempt was made to controvert the facts which were 
found by the former committee, and submitted to the Le- 
gislature by their report. Without recapitulating those 
facts, your committee state their full concurrence in the 
opinion expressed by the former committee, that the orig- 
inal managers of the bank violated the law in putting the 
bank into operation without one half of its capital stock 
having been paid in, in gold and silver, according to the 
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spirit and intention of the statute, making this a pre-requi- 
site to the commencement of its operations ; and that the 
loans made to the stockholders on Nov. 30, 1836, under 
the circumstances detailed in the former report, were made 
in disregard of the provisions of the statute in relation to 
the subject. 

The committee, for reasons which will appear here- 
after, have not thought it necessary or expedient to in- 
quire what may have been the usages of other similar 
institutions in these respects, nor to consider, whether 
proof of like practices in other cases should be received 
as an excuse for them in this instance, or should not rath- 
er be regarded as constituting an additional reason for 
legislative interference in reference to this particular bank. 

But it appeared to the committee, that the major part 
of the stock of the bank is now holden by persons who 
had no connection with the bank in its origin—who be- 
came purchasers of this stock, for a valuable considera- 
tion, long after the time of the transactions before referred 
to—and who did not know, and had no reason to suspect, 
that any thing had occurred in the organization or man- 
agement of the institution, which could justly subject it 
to.the animadversion of the Legislature. 

Since the bank has been under their control, it has, for 
aught that appeared, or was intimated to the committee, 
been conducted with strict regard to the rules and regu- 
lations established by the Legislature, and the committee 
are satisfied, that, under its present board of directors, no 
fraudulent or illegal practices have been permitted in the 
proceedings of the institution. 

This state of facts might, if the bank had pressed for a 
longer enjoyment of their chartered rights, have presented 
questions of no little difficulty to the committee and the 
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Legislature. It might have been said, on the one hand, 
that the law had been disregarded and violated by the 
corporation—that a regard to the interests of the public 
required that punishment should follow this offence—that 
the Legislature could not take notice, from time to time, 
of changes in the list of stockholders, but must regard the 
body corporate as the offender, and deal with it accord- 
ingly. 

On the other hand, it might have been urged, with 
great force, that to deprive the present stockholders of 
their franchise, would be to punish innocent persons for 
the faults of others,—to degrade, in public estimation, 
men whose conduct, in reference to the institution, had 
been upright and praiseworthy, and that the Legislature 
would not look for any technical grounds upon which to 
justify a course so manifestly repugnant to every princi- 
ple of justice and equity. 

But the recent proceedings of the stockholders of the 
bank, have relieved the Legislature from the necessity of 
deciding a question, involving so important considerations. 

At a meeting of the stockholders, holden on the 7th of 
April, current, the following vote was passed : 

‘Voted, That the Directors be authorized to surrender 
the charter of this Bank to the present Legislature, if 
they shall. deem it expedient, and close up its concerns.” 

And at a meeting of the directors, subsequently holden, 

“it was 

“‘ Voted, That the President be directed to sign a pe- 
tition to the Legislature, requesting them to accept the 
charter of this Bank.” 

Attested copies of these votes, and a communication 
from the president, made in conformity thereto, accompa- 
ny this report. 
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The course thus taken by the bank meets the entire 
approbation of the committee. The present discredited 
state, of the institution seemed to forbid the hope, that its 
further progress would be beneficial to the stockholders or 
the public; while the absence of any proof or allegation 
against those who, during the late season of excitement, 
and watchful jealousy, have managed its affairs, may be 
considered a sufficient guaranty to its creditors, that every 
thing will be done which prudence and a high sense of 
honor can suggest, to discharge all its obligations. 

The committee have not thought it within their pro- 
vince to enter into any examination of the value of the 
assets of the bank, though every facility for doing so has 
been promptly afforded them ; and they do not, therefore, 
give any opinion as to the ability of the corporation to 
meet its liabilities. The investigating committee very 
properly considered this subject, and have said, in their 
report, that “taking into consideration the amount of 
their assets, and their character as explained to them,” 
they did not hesitate to say, that they are, in their opin- 
ion, amply sufficient to pay eventually, all the liabilities 
of the bank. 

“This committee have only to add, that no fact has come 
to their knowledge which would lead them to a different 
conclusion. 

The committee recommend the passage of the accom- 


panying Bill. 
By order of the Committee, 


C. H. WARREN. 


Contmonwealth of Massachusetts. 


In the Year One Thousand Eight Hundred and Thirty- 
Eight. 


AN ACT 


To Repeal the Charter of the Kilby Bank. 


BE it enacted by the Senate and House of Rep- 
resentatives, in General Court assembled, and by the 
authority of the same, as follows: 


1 Sec. 1. An act, entitled “an act to incorporate 
2 the President, Directors and Company of the Kilby 
3 Bank,” passed on the fifteenth day of April, in the 
4 year one thousand eight hundred and thirty-six, is 
5 hereby repealed: provided, that nothing in this act 
6 contained shall be so construed as to release or absolve 
7 the said corporation, or any director or stockholder 
8 thereof, from any liability created by any provision of 
9 the act hereby repealed. 

1 Sec. 2.. This act shall take effect from and after 
2 its passage. 
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—————————— 
REPORT AND BILL 


ON THE PETITION OF THE 


SEEKONK BRANCH RAIL-ROAD COMPANY. 
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Commonwealth of Massachusetts. 


In Senate, April 18, 1838. 


The Committee on Railways and Canals, to whom were 
referred the petition of the Seekonk Branch Rail-road 
Company, praying for an amendment of their charter, 
and that the rate of tollson the Boston and Providence 
Rail-road may be fixed by law, and the petition of 
Alpheus Bird and others, and of David Gilbert and 
others, and the memorial of the South Cove Corpora- 
tion, severally in aid of said petition; also, the memo- 
rial and remonstrance of the Boston and Worcester 
Rail-road Corporation, the remonstrance of the Boston 
Water Power Company, and of the Taunton Branch 
Rail-road Corporation, severally against the prayer of 
said petition, have considered the subject, and submit 
the following 


REPORT: 


The importance of this case, requires a more detailed 
report, than under ordinary circumstances would be ne- 
cessary. The case is also rendered complicated, by the 
numerous prayers contained in the petition. The See- 
konk Branch ask 1. That they may not be required to 
complete at present, their road from their depot in See- 
konk to Old Wharf, a distance of seven or eight hundred 
feet. 2, That they may increase their capital stock. 


a ee eee 


4 - SEEKONK BRANCH R. R. CO. April, 


3. That a curve uniting the Providence and Worcester 
rail-roads, may be established as a part of their road. 
4, That they may enter upon and usc a part of the Wor- 
cester rail-road. 5. ‘That their depot at the South Cove, 
may be established. 6. That the Legislature may pre- 
scribe the rates of toll on the Providence rail-road ; and 
7. That a board of commissioners may be appointed by 
the Legislature, to license enginemen, make all rules and 
regulations touching the use of the Providence, Seekonk 
and Worcester roads, and to take the general supervision 
of the moving power on said roads. 

The Seekonk Corporation appeared by counsel, and 
presented their case fully to the committee. The respon- 
dents, consisting of the Boston and Providence, and the 
Boston and Worcester Rail-road Corporations, and the 
Boston Water Power Company, also appeared by counsel, 
and presented their objections to the prayer of the petition. 
‘The hearing occupied a long time, and the whole subject 
Was investigated with much care, by the able counsel 
employed, and nothing was omitted on either side, that 
could have any direct bearing upon the subject. 

The committee will now proceed to lay before the 


‘Legislature, the facts that were proved, and the results 


to which they, after due deliberation, have come. 

The Seekonk Branch Company was created by an act, 
passed April 16, 1836, with a capital of $50,000, and 
with authority ‘“ to locate, construct, and finally complete 
a rail-road, beginning at or near Old Wharf Point, so 
called, on the Seekonk river in Seekonk, and running 
northeasterly across Rocky Point, to some convenient 
point on the Boston and Providence rail-road, near its 
termination at the rail-road bridge, a distance of about 
two thousand feet.’? Their charter gave them till the 
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Ist of October, 1836, to take up their stock, one year to 
file their location to Rocky Point, and to the Ist of Sep- 
tember, 1837, to complete their road. These periods 
were subsequently extended one year. 

During the protracted hearing, the whole history of 
the Providence rail-road, from the granting of its charter 
in 1831, to the present day, was passed in review. The 
petitioners contended that the Providence rail-road cor- 
poration was false to its trust and to the interest of the 
State, by terminating its road in Rhode Island; that they 
could have been better accommodated, at less expense, 
on the Massachusetts side of the river. The respond- 
ents, on the other hand, showed that their present depot 
was selected after much examination, and with reference 
to the greatest public accommodation, and that their se- 
lection was concurred in at the time, by all persons ac- 
quainted with the subject, including one of the principal 
petitioners himself; that there was more room at India 
Point than at Old Wharf, and that three fourths of the 
merchandize transported by the boats between Providence 
and New York, is for merchants in Providence and vicin- 
ity, all of whom are better accommodated by the present 
location of the depot, than they could be if it was situated 
on this side of the river. 

The committee, after a full hearing on this part of the 
subject, and after viewing the premises, are unanimous in 
the opinion, that the present location of the southern ter- 
minus of the Providence rail-road, is better, both for the cor- 
poration and for the public, than could have been obtained 
at Old Wharf or Rocky Point. Nor are they able to per- 
ceive how the Boston and Providence Rail-road Corpora- 
tion can justly be censured for terminating their road in 


Rhode Island. For before they had fixed upon that loca- 
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tion, they came to the Legislature, and obtained in 
March, 1835, express permission to cross Seekonk river, 
and go “toa suitable landing place in the city of Provi- 
dence.” (Statutes of 1835, chapter 46, section 2.) In 
virtue of this authority, they contracted with a corpora- 
tion in Rhode Island, to make India Point the only south- 
ern terminus of their rail-road, on condition that the 
Rhode Island corporation will construct a bridge across 
Seekonk river, and “that they will lay down and com- 
plete suitable rail-way tracks over said bridge, and that 
they will grade and complete a rail-road, with its requi- 
site appendages, from said bridge within the city of Prov- 
idence, and that they will appropriate land, and erect or 


furnish buildings, as a depot, for merchandize, engines 


and cars, and for workshops; and that the whole of such 
work shall be executed in such a manner, and with such 
materials as shall be ee suitable and proper by the 
agents of both parties.” 

For these accommodations the rail-road corporation 
agreed to pay to the Rhode Island corporation an annual 
rent per cent. on their actual cost, equal to the rate of prof- 
its which the stockholders in the Boston and Providence 
rail-road divide on their road. The actual cost of the 
bridge, rail-road and depot accommodations, furnished by 
the Rhode Island corporation, amounts to $95,000; on 
this sum the Rhode Island corporation have received one 
dividend of eight per cent. This arrangement places 
both parts of the road on the same footing ; and we are 
unable to see how this operates to the injury of the cor- 
poration or of the public. At any rate, the rail-road cor- 
poration have ever manifested the most perfect frankness, 
with reference to this whole subject. They came to the 
Legislature, aud asked permission to enter the state of 
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Rhode Island, and in their next annual report, made in 
1836, they state fully, and without reserve, the terms of 
this contract. 

The main point urged by the petitioners was, that the 
Boston and Providence Rail-road Corporation had enter- 
ed into a contract witha steam-boat association, by which 
a monopoly was created on the sound. They did not 
make it a point to show that the rate of fare on the rail- 
road between Boston and Providence was too high, nor did 
they give any assurance that they intended to carry at a 
less rate. The monopoly of which they complained was 
in the waters of Narraganset Bay and in Long Island 
Sound, and this monopoly as they were pleased to term 
it, was ascribed entirely to the contract entered into be- 
tween the Providence Rail-road corporation, and the 
Boston and New York ‘Transportation Company. 

Before speaking particularly of this contract, the Com- 
mittee would observe, that the Providence Rail-road was 
originally designed to accommodate the great line of 
travel between Boston and New York. Long before 
their charter was granted, the steam boats plying between 
Providence and New York were loaded with passengers, 
and the lines of stages which ran between Boston and 
Providence depended mainly upon the long travel for 
support. When the Rail-road went into operation, it 
superseded the stage coaches, and took the same line 
of travel. Now what did public convenience require ? 
It not only required that the cars should run over the 
road between Boston and Providence, and that boats 
should run between Providence and New York, but it re- 
quired that there should be some understanding between 
them, so that the passengers need not be detained, 
—some arrangement by which they might run in concert, 
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and thereby secure to the traveller an expeditious and 
certain passage. It seems from the very nature of the 
case, that the public good required some arrangement of 
this sort. If the boats run irregularly and without previ- 
ous concert with the cars, or, if the cars run without an 
understanding with the boats, passengers would be de- 
layed, and would be left at India Point for hours, without 
accommodation. 

No objection can be made to an arrangement between 
the boats and the rail-road, if the arrangement itself is 
judicious. What, then, are the conditions of this contract? 
The committee forbear transcribing it. It may be seen 
in the Printed Documents of the Senate for 1836, No. 


—89.—It is objected to this contract, that the rail-road 


binds itself not to run trains to any other boats than those 
of the Transportation Company. This, at first view, ap- 
pers objectionable. But a little reflection will show that 
it is almost unavoidable. The steamboat train runs from 
Boston to Providence at a given hour—the time of de- 
parture is known. Any boats may start from Providence 
on the arrival of the cars. There is nothing to prevent 
any passenger from making his own selection of boats. 
If he prefers taking passage in one of the opposition boats, 
he can do it. The steamboat train from Boston is a cer- 
tain train, and can be calculated upon by the opposition 
boats, as well as by the boats of the transportation com- 
pany. It is hardly true, then, that the cars run fo no 
other boats. They run to their depot at Providence, and 
run at stated hours; and on their arrival the passengers 
may make their own election among the boats. And so 
far as merchandise is concerned, the rail-road will send it 
by any boat that the shipper or owner may designate. It 
is only when no designation is made, that the rail-road 
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will put the merchandise on board the boats of the trans- 
portation company. 

No objection can reasonably be made to that part of the 
agreement, which provides that they shall run to no other 
boats. And how is it in regard to running from the 
boats. The arrival of the boats is uncertain. It will be 
seen by the appended document, (see Appendix A.) that 
there is and forever must be a considerable variation in 
the hours of arrival. The boat train from Providence 
must always be an uncertain train. The other trains that 
are on the road can never know where the boat train from 
Providence is at any given time. It is difficult even now, 
to pass over the road with one uncertain train. The se- 
rious accident which happened on this road, and which 
cost the corporation more than 20,000, and several of 
the passengers their lives or limbs, shows most conclu- 
sively, that with a single uncertain train, there is‘danger 
to the corporation and to the public. 

The rail-road corporation have agreed to start a train on 
the arrival of any of their boats. This train must always 
be uncertain, varying in pleasant weather from one to two 
hours, and in a rough sea, or in foggy weather, much 
more. All the boats which arrive before or at the time 
of the boats of the transportation company, can send their 
passengers to Boston by the cars. ‘The rail-road corpo- 
ration never refuse to bring passengers or merchandize 
from any boat, which arrives before their hour of leaving 
Providence. Let two boats, one of the transportation 
company and the other of the opposition, start from New 
York on the same day; if the opposition arrives first at 
Providence, and arrives before the accommodation train 
leaves, her passengers will be taken in the accommodation 


train. If the accommodation train has left, the passengers 
2 
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have only to wait until the transportation boat arrives, and 
| then they can come on to Boston with the passengers of that 
boat. If the opposition boat arrives first, they will experi- 
ence little or no inconvenience. ‘The morning train leaves 
Providence from six to eight o'clock, according to the 


season of the year, and the steamboat train an hour or 

two after. If the opposition boats are in advance of the 

transportation boats, they experience no inconvenience ; 

if they arrive at the same time, or are in sight at the 
time the train is to start, the train tarries till they arrive, 
| and takes their passengers. 

The only serious inconvenience experienced by the 
opposition boats is, when they arrive after the transpor- 
| “tation boat has arrived, and her passengers are sent to 
| Boston. This, of course, is an inconvenience, and, self- 
} considered, is an evil of greater or less magnitude. If 
they arrive at Providence after the boat train has left, the 
! passengers must wait till the afternoon train leaves. This 
\ may be several hours, or only a few minutes, according 
i! to the time of the boat’s arrival. We allow, that this 
detention, self-considered, is an evil, and ought to be re- 
moved, if it can be without producing a greater one. But 
a this, in the estimation of the committee, is not practicable. 
It can be done only by running two or more uncertain 
trains, each to leave at no fixed hour, but on the arrival 
of the different boats. This would create danger on the 
road, and would be attended with delay. The more trains 
there are, the more danger there is of collision ; or if 
they escape that catastrophe, they will experience much 
delay. No train can arrive at a turn-out at the moment 
contemplated. A delay at each meeting of from five to 
ten minutes, ought always to be calculated upon, and in 
case of any accident the whole business upon the road 
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would be deranged, and the detention would be much 
greater. 

This derangement is rendered the greater by the fact, 
that the merchandize train is not permitted to depart from 
Boston, until the arrival of the boat train from Providence. 
The merchandize train stops frequently upon the road, 
and is always, in a greater or less degree, an uncertain 
train. The danger of having two uncertain or irregular 
trains upon the road is so great, that the corporation find 
it necessary to detain the merchandize train at Boston for a 
whole day, rather than permitit to leave before the boat train 
arrives. ‘ihis inconvenience would be greatly increased 
by having two boat trains from Providence, running at 
different and uncertain hours. 

By multiplying irregular trains, you greatly increase the 
danger, and considerably augment the detention on the 
road. Nor is this all; you impose a heavy burden upon 
the rail-road corporation. ‘They now run four trains each 
way over the road daily. One half this number could 
carry all the passengers that pass over the road. They 
go frequently with less than half a load, and it would be 
unreasonable to subject them to the expense of running 
another extra train. Three passenger-trains a day, each 
way, affords the public all reasonable facilities. 

It was further objected, by the petitioners, that the 
rail-road corporation had contracted to run their steamboat 
train more rapidly than any other train. ‘The clause of 
the contract alluded to, is this: ‘ they shall, at all times, 
proceed to and from said steamboats at a rate more rapid, 
so as to effect the passage in less time than ordinary pas- 
senger trains of equal burden, and without stopping more 
than three times on the route.””. The committee have no 
hesitancy in saying, that this is a proper and a wise ar- 
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rangement. The corporation are bound ‘to afford the 
greatest accommodation to the public. They have two 
great interests to serve,—the local travel, and the long 
travel. To accommodate the local travel, two accommo- 
dation trains are run daily, each way. These trains stop 
at some ten different places on the road, where passen- 
gers are received and discharged. If the accommodation 
of the way travel had been consulted, we see no arrange- 
ment which could have been more for their interest. _ 

But there is another portion of the public, whose ac- 
commodation is to be consulted—the great line of travel 
between Boston and New York. They wish to pass with 
the utmost despatch—with as few detentions as possible. 
This travel constitutes the greater part of the travel upon 
the road. The arrangement made with the boat is de- 
a signed expressly for this class of travellers. ‘They are to 
| pass over the road in less time, or in other words, are to 

make but three stops. 

Now who is injured by this? Not the traveller from 
New York to Boston—he is benefited. It is just such 
an arrangement as the long travel requires. This is also 
rendered necessary, by the fact, that the mail is brought 

“by the boats and the cars, and the public demand the 
earliest arrival possible. On the whole, the committee 
believe, that this part of the agreement will commend it- 
self to the judgment of every unbiased mind. Two 

i trains daily are run each way, stopping at all convenient 

places to accommodate the local travel; and one train 
daily each way conveying the mail and the long travel, 

a and making but a few stops upon the road. 

An effort was made by the petitioners, to show, that 
the opposition boats were not allowed to approach the 
| wharf near the depot of the Providence rail-road. ‘The facts 
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in the case are these. In the spring of 1836, soon after 
the contract between the Rail-road Corporation and the 
New York Boat Company, the President and Franklin 
were ordered from the wharf of the Rhode Island Corpo- 
ration, on the ground, that the wharf had been leased to 
the New York Boat Company. In this act, the Provi- 
dence Rail-road Corporation, as such, had no agency. 
In the spring of 1837, the Lexington approached the 
wharf, and was informed; that the New York Boat Com- 
pany had a lease of it, and the Lexington must leave it. 
It appeared however in evidence, that the Lexington and 
Cleopatra in 1836 and 1837, did come to the wharf and 
land their passengers, whenever there was a vacant berth. 
The Legislature of Rhode Island, in June, 1837, passed 
a resolution, declaring the wharf open like all other 
wharves, to any boat or vessel that might wish to ap- 
proach it, when it was not actually occupied by other 
boats. 

Whatever evils have existed heretofore, this declarato- 
ry act of Rhode Island, will, it is presumed, remove. 
There has always been a spirit of rivalry on the sound. 
Competition there has assumed a wild and adventurous 
character, subversive rather productive of public good. 
A wild competition which induces the boats to chase each 
other, to be perpetually changing their hours of sailing 
and their rates of fare, is not to be desired. Such a 
course endangers the lives of the travellers, and is fraught 
with many inconveniences. 

Before dismissing this part of the subject, it is but just 
to say, that the Providence Rail-road Corporation is not 
at all responsible for the conduct of the boats in Long 
Island Sound. ‘The impression has gone abroad that the 
Rail-road and boat company are composed of the same 
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individuals. This is a mistake. It was in evidence be- 
fore the Committee that of 405 stockholders in the Bos- 
ton and Providence Rail-road Corporation in January, 
1838, only 13 of them were owners of stock in the boat 
company, and that more than seven eighths of the Rail- 
road stock was held by those who had no interest what- 
ever in the boats. © It was also shown that a majority of 
the directors of the Providence Rail-road, reside in Bos- 
ton, and have no interest whatever in the steam-boats. 

But the Committee think that the Seekonk petitioners 
cannot consistently, complain: that the Providence Rail- 
road have made an arrangement with the steam-boats. 
It was in evidence that the present treasurer of the 
Seekonk Corporation, as agent of the steam-boat Provi- 
dence, had as late as 1834, an arrangement with the Cit- 
izen Coach Company, which run between Boston and 
Providence, of a similar character with that entered into 
between the Rail-road and the Transportation Company. 
Such arrangement may be made productive of good or of 
evil, according to the disposition of those who engage in 
them. 

The Seekonk Corporation in a petition presented to 


“the Legislature in February, 1837, say, “that before the 


petitioners for said charter, (the Seekonk charter,) applied 
to the said court therefor, the agent in Providence of the 
two steam-boats, President and Franklin, engaged in be- 
half of the owners of said boats, that these owners, as 
individuals, would take up and pay for at least one half 
of the stock necessary to build said road and depot; and 
that they would take and pay for all the stock necessary to 
furnish a capital to build and establish, put on and keep 
in operation all needful vehicles to carry persons and prop- 
erty on said road, and on the great Boston road between 
that city and the depot in Seekonk.” 
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Here the petitioners assert that it was their design, be- 
fore they applied for a charter, to have all the moving 
power, all the cars and carriages on the road, owned by 
the owners of the steamboats, and that the steamboat 
should also own half of the road. If there is any dan- 
ger of monopoly growing out of a contract, there is cer- 
tainly much more danger when the boats own the moving 
power on the road. Let the Seekonk road go into ope- 
ration with three fourths of the stock in the hands of the 
owners of boats on the sound, and it would constitute 
one of the most perfect monopolies. ‘Their interest 
would be one and identical; they could transfer their 
profits to either concern at their will and pleasure; they 
could evade the law of this state, which claims the right 
to purchase by paying the outlay and ten per cent., by 
making no dividends at all on the road, and by absorbing 
all the profits as owners of the boats. If there is any- 
thing objectionable in the contract between the Provi- 
dence rail-road and the steamboat company, there is 
something still more objectionable in the design of the 
Seekonk company, as disclosed by their petition. 

The petition, in one part of it, prays that the Legisla- 
ture may authorize them to construct a curve uniting the 
Providence and Worcester rail-roads, to use a part of the 
Worcester rail-road, and establish a depot at the South 
Cove. 

It is alleged in the petition, and in the deposition of 
Mr. Burgess, that he applied to the president of the Wor- 
cester Rail-road Corporation, for the use of a part of 
their road, and from a subsequent conversation with the 
president and one of the directors, had full reliance upon 
obtaining the use of that portion of the Worcester road 
lying between their depot at South Cove, and the inter- 
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section of the proposed curve near the Providence rail- 
road. This is stated, to justify the course pursued by 
the Seekonk corporation, in erecting their depot house 
near the Worcester depot on the cove. 

The committee, after a very full examination of the 
subject, and after hearing of all who were parties to this 
conversation, are fully satisfied that the Seekonk company 
had no reasonable ground whatever to believe that the Wor- 
cester Rail-road Corporation would permit them to use their 
road. And besides, the Seekonk company were not au- 
thorized by their charter to expend money for a depot at 
South Cove. This depot has no connexion whatever 
with any road they were authorized to build or use, and 


‘we can see no more authority in their charter for expend- 


ing money at the South Cove, than for expending it in 
the county of Berkshire. The Seekonk company tell us 
in their annual report, that they expended 8000, and 
actually paid $6000 for buildings, curve, &c. at the cove, 
—i. e. have spent $6000 in direct contravention of their 
charter. 

These buildings must be useless to them, unless they 
are permitted to run over a part of the Worcester road. 
Against this permission the Worcester company remon- 
strate. They alleged, and proved to the committee, that 
the portion of the road which the Seekonk branch wish to 


‘use, is the most important part of their whole road ; that it 


leads through their merchandise depot and car-house, 
where their cars are constantly standing; that this part 
of the road is in almost constant use ; that the trains now 
pass twelve times a day through their depot-house, and 
in summer sixteen times a day, on their regular trips ; 
and that the main track is occupied at least twenty times 
a day, in trying their engines, shifting their cars, and per- 
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forming other necessary duties about the depot; and that 
their gravel trains, during the last season, passed over 
this part of the road at least twenty times daily. It was 
further shown, that, on this part of the Worcester road, 
there was a curve of 600 feet radius, being less by about 
one half than the radius of any other curve on the road; that 
in this sharp curve the inclination is forty-four feet per 
mile, being about one third greater than any other incli- 
nation. It was also stated by the superintendent of that - 
road, that several accidents had already happened about 
their merchandize depot ; that the frequent movements 
of the cars and engines, rendered it necessary to move 
their switches, and, with all the care they could use, some 
things would be neglected ; that it was necessary to move 
slow through their merchandize depot, and that, after 
passing it, they had to increase their speed with a full 
train to the rate of eighteen miles an hour in order to be 
able to surmount the forty-four feet grade; that the dis- 
tance between the merchandize depot and this grade was 
hardly sufficient to get up their speed, so that heavy 
trains were sometimes compelled to stop, and run back, 
and make the second trial; that this high grade occurred 
in the sharp curve, and that the speed requisite to sur- 
mount the inclination had sometimes carried them over 
and across the rails at the curve. 

The detentions thus produced are an evil, and if other 
trains should come upon the road, every detention would 
increase the liability to accident. It was further shown, 
that, at the merchandize depot, they could see a mile and 
a half or two miles on the Worcester road, and conse- 
quently could see their own trains at a sufficient distance 
to clear the rails, and adjust the switches; but as the 
prospect of the Providence road was almost entirely cut 
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off at their depot, they could not see the Seekonk train 
until it should come upon their own road, aud hence the 
danger would be greatly increased; that if buildings 
should be erected near the road, as they may and proba- 
bly will be, they could never see a train more than two 
or three hundred feet on some parts of this section of 
their road, and that now three trains might be upon the 
section of the road over which the Seekonk Branch pro- 
poses to pass, without being able to see each other. — 

From a view of all these facts and considerations, the 
committee are unanimously of the opinion, that the See- 
konk Branch ought not to be allowed to enter upon any 
part of the Worcester road; that granting this part of the 
petition would be an unjust interference with the rights 
of the Worcester Rail-road Corporation, and by endanger- 
ing the lives and limbs of the travellers, would be injurious 
to the public. 

The petition further prays, that the Legislature will 
confirm a curve in the receiving basin of the Boston 
Water Power Company, uniting the Providence and Wor- 
cester roads. This curve is about 480 feet in length, 
and: the structure is nearly completed. It appeared in 
evidence, that the petitioner applied to the Water Power 
Company for permission to construct this curve in their 
basin, and was informed within ten days, by the president 
of that company, that a meeting of the directors had been 
called, and that they had decided not to comply with his 
request. But notwithstanding this refusal, the petitioner 
directed his agent to construct the work. After the work 
had commenced, the superintendent of the Water Power 
Company forbid the agent of the Seekonk Branch Corpo- 
ration’s erecting any obstruction in their basin, and told 
the agent if he drove any more piles he should cut them 
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down. ‘The agent of the Branch company replied, that 
he was directed by his employers to construct the work, 
and he would replace every pile that should be cut down. 
Whereupon the Water Power Company commenced a 
suit in equity against the Seekonk Company. This suit 
was commenced October 23, 1837, and is now pending. 

The Water Power Company remonstrated against this 
prayer of the petition, and appeared by council. They 
alledged that asa suit was now pending before the Su- 
preme Court, the Legislature had no power to inter- 
fere, and ought not to interfere if they had the power 5 

~that the same question came before the Legislature in 
1835, on the petition of the Providence Rail-road Cor- 
poration, and that after a full hearing, the Legislature 
decided, that as a suit was pending they would not grant 
the prayer of the petition; that that suit and one against 
the Worcester Rail-road Corporation, were still pending ; 
and that granting the prayer of the present petition would 
interfere not only with the suit now pending against the 
Seekonk Company, but also against the Providence and 
Worcester Companies. The Committee in consideration 
of these positions, are unanimously of the opinion that 
this curve ought not to be established by law. 

Another portion of the petition prays that, a Board of 
Commissioners be appointed by the Legislature to take 
the general supervision of the Seekouk, Providence, and 
that part of the Worcester Rail-road which they wish to 
use, to license enginemen, and make all rules and regula- 
tions concerning the use of these roads. And further, it 
appears that said Commissioners are to be clothed with 
judicial as well as Legislative and Executive power. 
They are not only to make rules and regulations, and see 
that they are carried into execution, but they are to de- 
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cide upon all questions between the parties. The peti- 
tion asks that this board may have “ full power to prohibit 
the use of said Rail-road, or said branch, or any part 
thereof, to any person who may so violate or disregard 
their rules, or any other rules of said road legally made, 
as in their opinion to endanger the persons or property 
carried over the same.’’ And in a bill for this purpose 
handed in by the petitioners, it is provided that,—‘ said 
board shall decide all questions arising between said See- 
konk Branch Rail-road Company, and said Boston and 
Providence Rail-road Corporation, or said Boston and 
Worcester Rail-road Corporation, concerning the daily 
use of them, or the machinery used on them, &c., and 
the superintendent of the road respectively shall cause 
such decision forthwith to be executed. 

The committee unite in the opinion, that the appoint- 
ment of such a board would be highly inexpedient and 
improper. ‘The committee are satisfied beyond a doubt, 
that no board of commissioners can be so well qualified 
to regulate the police of the road, as the directors and 
superintendents of the corporations. The rules and reg- 
ulations must be the result of long personal. experience 
and observation, and it seems idle to suppose, that any 
board of commissioners, who are not constantly upon the 
road, can adopt all the rules and regulations necessary for 
the proper management of all the affairs in relation to the 
moving power, and the transportation of persons and 
merchandize. 

There is another grave consideration connected with 
this subject. While the rules and regulations are in the 
hands of the officers and agents of the corporations, they 
are liable to the traveller for any injury he may receive 
in his person or property, and the individuals on the line 
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of the road, whose property is exposed to conflagration 
by the fire from the engines, has’ his remedy against the 
corporation. But if the state make these rules and regu- 
lations, through a board of their own creating, where will 
the responsibility rest —with the corporation themselves ? 
Mr. Burges, whose legal knowledge can hardly be ques- 
tioned, in a letter to an officer of the Providence Rail-road 
Corporation, says, in relation to this very subject, ‘This 
(that is, the appointment of commissioners, who shall 
make all regulations,) would not only relieve the directors 
from a great responsibility, but also would discharge the 
compames carrying on the road from all risks touching 
persons and property carried by them, while their agents 
comply with these rules made by the Legislature.” 

Now, if this opinion be correct, the traveller on the 
road, and the people living near it, will either be without 
their remedy in case of injury, or they will have a claim 
upon the Commonwealth. But are we prepared to rob 
our citizens of their remedies, or to become responsible 
for these corporations, only for the sake of appointing a 
board less qualified than their own officers? It seems to 
your committee, that the system must be radically defec- 
tive which requires an arrangement fraught with so many 
difficulties. 

But there is another consideration, that appears deci- 
sive upon this subject. The charters of all these corpo- 
rations give them the power of making their own rules 
and regulations. | The first five sections of the Providence 
charter, give to the directors full power and authority to 
make all rules and regulations for the well ordering, reg- 
ulating and securing the interest and affairs of the corpo- 
ration, and for the transportation of persons and property, 
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and all other matters and things in relation to the use of 
said road. . 

While all this power is expressly given to the corpora- 
tion, it is very questionable whether the Legislature have 
a constitutional right to invest it in a board of their own 
appointment. If they can resume this power, they can 
resume any other given to these or any other corporations. 
But the thing is so manifestly unjust, that it ought not to 
be entertained. The corporation is bound to keep the 
road in repair, they furnish means of conveyance for 
persons and merchandize, are liable to respond in damages 
to any person injured on their road, and still, with all these 
restrictions and liabilities upon them, it is proposed to 
come in and take the management of their own affairs 
out of their own hands! And this is to be done, not for 
any fault of their’s, but to promote the interest of another 
company which has constructed a cheap rail-road of 1200 
feet in length. 

We now come to the most important part of the whole 
case. In what mamner can the Seekonk branch use the 
Providence Rail-road consistently with the public good ? 
There is an intrinsic difficulty in this whole subject. 
Both corporations plead chartered rights; both allege that 
the Legislature is bound to protect them in the enjoy- 
ment of all those privileges which are contained in their 
acts of incorporation. ‘The Providence Rail-road corpo- 
ration, at a meeting of its directors August 16, 1837, 
adopted the following as one of their rules and regula- 
tions :——“ This corporation will provide locomotives en- 
gines, with skilful engineers, and all proper apparatus, for 
the moving of cars and carriages loaded with persons and 
goods, over the road at all seasonable times, and at such 
rates as may from time to time be established, and will 
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furnish suitable accommodations for all such cars and car- 
riages at the depots of the corporation, not inconsistent 
with the necessary accommodation of their own cars and 
carriages. And no other locomotive engines shall be used 
on the road, than those belonging to the corporation.” 

The respondents contended that they were fully au- 
thorized by their charter, to make such a regulation ;— 
that the directors are expressly authorized, not only to 
exercise all needed power for the purpose of locating, 
constructing, and completing their road, but ‘all such 
other powers and authority for the management of the 
affairs of the corporation, not heretofore granted, as may 
be necessary and proper to carry into effect the objects of 
the grant ;’’—that they are authorized to “ordain and es- 
tablish all such by-laws, rules, regulations, and ordinan- 
ces, as they may deem expedient and necessary to accom- 
plish the designs and purposes, and to carry into effect 
the provisions of this act, and for the well ordering, regu- 
lating, and securing the interests and affairs of the corpo- 
ration,’—and that «the transportation of persons and 
property, the construction of wheels, the form of cars and 
carriages, the weight of loads, and all other matters and 
things, in relation to the use of said road, shall be in con- 
formity to such rules, regulations, and provisions, as the 
directors shall, from time to time direct.” 

This, they maintained, gave them the right of exclud- 
ing locomotives; if others used the road, they must 
comply with such rules and regulations as the directors 
had established; and that being drawn by their lo- 
comotives was a legitimate use of the road; that ev- 


ery thing must be used according to its mature or ca- 
pacity ; “that the use. they offered to the Seekonk 


Company was the use that was offered by a ferry, the 
right of being transported; that the rail-road was ca- 
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pable of no other use, by other corporations, consistently 
with the public good, the only object for which the grant 
was or could be made; that such was the character of 
the structure, consisting of a single tract, and such was 
the power of the agent employed, that it would be unsafe 
to let locomotives, owned by different and opposing com- 
panies, come upon the road. They also maintained, that 
the Seekonk road was no road in the sense of the law,— 
it was a mere turnout, bringing upon the road no new line 
of travel, but dividing the present travel upon the road, 
and thereby reducing their profits. They maintained, 
that they were authorized by their charter, to receive ten 
per cent., and that they were authorized so to fix their 
tolls, that they might receive that sum, and that though 
the Legislature had reserved the right to reduce the tolls, 
they have expressly covenanted, that they will not reduce 
them, without the consent of the corporation, so as to 
produce a less profit than ten per cent. per annum; (Rev. 
Stat., chap. 39, sec. 83,) that the direct tendency of let- 
ting on the Seekonk branch was to divide their business 
and their profits, and that it would be a palpable violation 
of their charter to fix any rate of tolls for the branch, that 
would, in any degree, reduce the income on the Provi- 
dence road. 

On the other hand it was maintained by the petitioners 
that their road was such an one as the Legislature was 
pleased to grant; that they were authorized to enter upon 
and use the Providence road; that they had the same 
authority to use the road that the Providence corporation 
had; that the word use implied the active employment 
of a thing; but that the use offered by the Providence 
road was a mere passive use—the right of being hauled 
over it; that they stood upon their charter, and asked the 
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state not to violate its faith; that competition was the 
life of society, and was needed on this line of travel; 
that they proposed to accommodate the public, and for 
this object obtained their charter ; that the danger which 
was apprehended was only imaginary; that under skil- 
ful and prudent management, the trains might pass and 
repass with safety ; that they were willing to pay a toll 
according to the amount of business done ; but that a toll 
which should leave the Providence corporation their eight 
or ten per cent., would be a virtual exclusion of them 
from the road, and so would be as fatal as a repeal of 
their charter. 

After much examination and reflection upon this part 
of the subject, the committee were fully satisfied, that 
the receipts of the Providence Rail-road Corporation 
ought not to be reduced by letting on the Seekonk road. 
The Providence Rail-road Corporation have constructed 
a thorough road, of more than 41 miles in length, and 
have furnished themselves with engines and cars, and all 
necessary apparatus for the transportation of persons and 
merchandize, and are capable of performing all the business 
on that route and much more; that for this purpose they 
have expended more than $1,700,000 ;—whereas the See- 
konk Branch have only constructed a cheap road with a 
plate rail, extending about twelve hundred feet, and have 
paid in, according to the testimony of their treasurer, only 
from 15 to 20 thousand dollars. The Providence rail- 
road was commenced when the experiment had not been 
tried in our northern climate, and afforded facilities for a 
great line of travel, connecting as it did the cities of Bos- 
ton and Providence ; but the Seekonk Branch run no risk; 
they waited till the experiment had been made, and when 
it was found that it would succeed, they come forward 
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and propose to open a road between what? Any places 
of business or of population? No, they open a road from 
the Providence road to Rocky Point, so called, a barren 
sand bluff, where there was no business, and where no mor- 
tal dwelt. There is not a single dwelling that can be 
accommodated by their road, that is not better accommo- 
dated by the Providence road. All the population on the 
Providence side of the river, of course would be better 
accommodated by the Providence depot, which is on that 
side of the river; all the inhabitants on this side of the 
river that approach India Bridge, can go to the Prov- 
idence depot easier than to the Seekonk. There is no 
road to the Seekonk depot, and can be no road without 
great expense, except by passing over the rails of the 
Providence road. 

It seems to the committee, that the Seekonk Branch 
is no rail-road such as the Providence charter provided 
might be let in upon their road. ‘The twelfth section of 
the Providence charter, provides, ‘that no other rail-road 
than the one hereby granted, shall within thirty years 
from the passing of this act, be authorized to be made, 
leading from Boston to any place within five miles of the 
southern termination of the rail-road hereby authorized 
to be made: provided, that the state may authorize any 
_ company to enter with another rail-road, at any point of 
the said Boston and Providence Rail-road, paying for the 
right to use, &c.” 

Now what is the natural import of this section? It 
declares in the first place, that no other rail-road_ shall 
within thirty years be made from Boston to any point 
within five miles of the southern terminus of the Provi- 
dence road. ‘This provision is too obvious to need any 
explanation. It was introduced as a guaranty that no 
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other corporation should be allowed to construct a road so 
nearly parallel as to take the travel from the Providence 
road. And in the same section, the Legislature provide 
that another rail-road may be authorized to enter upon the 
Providence road. Between these two provisions there is the 
most perfect harmony, when they are properly understood. 
It is in the first place provided, that no other road shall be 
built so as to affect directly the profits of the corporation, 
or in other words, to take the same line of travel. This 
is clearly the meaning of the first provision. Here we 
learn the intention of the Legislature, viz. to protect 
those who would engage in the then untried experiment 
of arail-road. But why then did they provide, that an- 
other road might enter the Providence road? Undoubt- 
edly for the purpose of letting on another line of travel. 
What other rail-roads were then contemplated? The 
same day that the Providence charter was granted, a 
charter was granted to acompany to construct a Rail-road 
from Boston to Taunton, with power to extend it from 
‘Taunton to the line of the state in the direction of Prov- 
idence. This is such a branch road as was contemplated 
in the provision, that another road might enter the Provi- 
dence road. It was contemplated that the road entering 
would come in another direction, and bring on some ad- 
ditional travel. No other view of this subject can make 
the charter harmonize with itself. To allow that the 
road entering might be a road running in the same direc- 
tion, or accommodating the same line, is to contend that 
the Legislature contradicted itself in the same section— 
that it affirms in one sentence what it denies in the next, 
that it guaranties the whole line of travel in one sentence, 
and provides for the nullification of the guaranty in the 
next. But allow that the road so entering should bea 
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lateral road, bringing upon the main road some other line 
of travel, and the charter is consistent with itself, and 
the Legislature is released from the monstrous absurdity 
of affirming and denying, in the same breath. 

Tested by this plain principle, what is the Seekonk 
road? Such a road as was contemplated in the 12th 
section of the Providence charter? No! it brings on to 
the Providence road no other line of travel. It is but 
about 1200 feet in length, and even if ran to a place of 
business, it could not be said to bring any new travel upon 
the road. Any place within that short distance, could be 
accommodated by the main road without a branch. But the 
Seekonk road leads to no place of business ; it terminates 
at Old Wharf or Rocky Point, a spot where there is no 
business, no dwelling. It is a barren beach with exten- 
sive flats on the one side, and a precipitous sand bluff on 
the other. It brings on no new line of travel, but is de- 
signed to divide the line of travel expressly given to the 
Providence Rail-road. The Seekonk road then is not 
such a road as was contemplated by the charter given to 
the Providence Corporation ; it is in direct opposition to 
the guaranty therein contained ; it is, at least, a moral 
infringement of the rights of that corporation. 

But this is not all; it is no rail-road in the common 
acceptation of the term. A rail-road 1200 feet in length 
is a solecism. So far as the statutes give any definition 
of a rail-road, the Seekonk branch does not come within 
that definition. The Revised Statutes provide, chap. 
39, sec. 46, that “no petition for the establishment of 
any rail-road corporation shall be acted upon, unless the 
same is accompanied and supported by the report of a 
skilful engineer, formed on actual examination of the 
route, and by other proper evidence, showing the character 
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of the soil, the manner in which it is proposed to construct 
such rail-road, the general profile of the surface of the 
country, through which it is proposed to be made, the 
feasibility of the route, and an estimate of the probable 
expense of constructing the same.” 

The whole of this section contemplatesia road more than 
1200 feet inlength. A skilful engineer is to make a report 
from actual examination of the route, and this report is 
to show the general profile of the surface of the country 
through which it is proposed to be made! All these pro- 
visions are palpably absurd when applied to the Seekonk 
road ;—a general profile of the surface of the country 
through which a road of 1200 feet is to pass! The stat- 
ute which was in operation when the Seekonk charter 
was granted, required a plan and profile of the country, 
drawn on a horizontal scale of 80 rods to the inch. Ap- 
ply this to the Seekonk road, and it would require a plan 
and profile of an inch in length! 

The Seekonk road, so called, is a mere turn-out, and 
of less length than some of the turn-outs on the Provi- 
dence road. It is not designed for travel—it is simply 
another depot to the Providence road.—It may be said, 
that such considerations were proper when the applica- 
tion was made, but the charter being granted, it is no 
longer an open question. This might be true if the 
charter was not subject to amendment. But the charter 
itself provides, that it may be altered at the pleasure of 
the Legislature ; this keeps the question open, and hence 
the considerations mentioned above are not out of place. 

The inexpediency of permitting the Seekonk Branch 
to come upon the Providence road, is heightened by the 
danger that would be created by such a measure. ‘The 
Providence company now run eight trains over the road 
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daily; they have also a gravel train, which is on some 
part of the road more or less through the whole working 
season; sometimes they are upon the road for twenty or 
thirty days in succession. .Their engine house being in 
Roxbury, their trains and engines now pass from their 
depot in Boston to Roxbury sixteen times daily, in their 
regular trips. And in addition to this, they sometimes 
have to run out to Roxbury for an additional car; and 
after repairing an engine they take her out for trial; in 
the winter they frequently go upon the road with an en- 
gine and snow plough; and in addition to this, they 
sometimes run an extra train. There are on the Provi- 
dence road 27 or 28 road crossings, and 14 or 15 curves ; 
several of these roads are great thoroughfares, and 6 or 8 
of these curves are so great as to obstruct the sight at 
any great distance. This, of course, renders the travel 
somewhat dangerous. The public safety requires, and 
the instructions given to the enginemen demand, that 
these roads and curves should be passed at a reduced 
speed. ‘This necessary precaution prevents any thing 
like a graduated and equal speed upon all parts of the 
road. There are a thousand accidents to which the trains 
are ‘exposed—a stone ora plank may be left by design, or 
by mistake, upon the rails; the switches may be out of 
place ; the engineman may be careless, and many unfore- 
seen events may occur. 

The superintendent of the Sy onranst rail-road testified, 
that he had kept an accurate account of the accidents, 
&c., which had occurred on the Worcester road, and 
found that, in a single year, there had been between 40 
and 50 instances in which some parts of the engine had 
been broken or deranged, so as to produce more or less 
danger or delay ; and that this list was made up entirely 
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of the accidents which had happened on those parts of 
the engine which could not be replaced by any thing 
stronger, so that the same accident would be just as likely 
to happen again. Besides this, the wheels of the engines 
and cars might give way and produce serious accidents. 

These dangers of course are not peculiar to the Wor- 
cester road—they would be as likely to occur on the Pro- 
vidence or any other. It is stated by Pambour in his 
valuable Treatise on Lo¢omotive Engines, that the twen- 
ty-three locomotives employed on the Darlington Rail- 
way, from July to December, were in activity 1403 days, 
and undergoing repairs 1518 days. This shows their 
liability to failure or accident; and though experience 
may have guarded against some of these dangers, they 
are still, and always must be liable to accident. 

There are various causes which may lead to accidents 
where there are many trains upon the road. A delay in 
one train may derange all the rest. In foggy weather 
they cannot see each other, the sight is obstructed by the 
curves, so that trains meeting may run into each other. 
Or if one train is following another and any accident 
should happen to the forward train, the other might run 
into them before they were aware. Or if a car or any 
number of cars should break loose from the train, as has 
sometimes happened, and this should occur in ascending 
some of the high grades, the cars so breaking loose might 
run back upon the pursuing train, and the loss of life might 
be the result. 

And what increases this difficult and danger on the 
Providence road is, that the steamboat train from Provi- 
dence must always be an uncertain train, varying several 
hours in the time of its departure. The Providence cor- 
poration formerly run a separate train to Dedham, but 


32 SEEKONK BRANCH Rk. R. CO. April, 


they found it inconvenient, and in one case a fatal acci- 
dent occured by a collision between the Dedham and the 
steamboat trains; this has led to the abandonment of the 
special, separate train to Dedham. Here we have the expe- 
rience of this corporation with reference to different trains, 
and as the road and the moving power, all belonged to 
them, and the trains were under their own rules and su- 
perintendence, they cannot be supposed to have any bias 
in the decision of this case. 

The Seekonk Branch propose to create a competition 
upon this road, and to run as many trains as the Provi- 
dence corporation. This would make sixteen trains upon 
the road daily, besides the working trains, snow-ploughs, 
&c. This, of course, would increase the danger, and in- 
crease it, too, in a far greater ratio, than the increase of 
trains. We should, then, have two irregular steamboat 
trains upon the road daily, and with the best regulations 
that could be adopted, with the most careful agents, and 
with the best intentions in the world, dangers would arise 
and accidents would ensue. 

It was proposed, by the petitioners, that the same en- 
gine should take the passenger cars and the freight cars in 
train, and thus reduce the number of trains upon the road. 
But the evidence was overwhelming, that this would be 
highly inexpedient. Every witness of experience con- 
curred in the opinion, that it would increase the danger 
and the expense. On several roads it had been tried, but 
was generally abandoned. The merchandize cars were 
generally laden more heavily, and consequently were more 
likely to break down with a rapid speed, and if an acci- 
dent did occur, the momentum of a heavy train was such 
that it could not be checked suddenly, and consequently 
there was more danger. It was also proved, to the entire 
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satisfaction of the committee, that it was poor economy to 
run freight and passenger cars in the same train. The 
merchandize being heavier, and being a dead weight, the 
wear and tear of the cars and the road would be much great- 
er at a speed of twenty miles an hour, than at a speed of 
ten or twelve miles. It would also require more power 
to move the trains at twenty miles than at twelve, the 
usual rate of transporting merchandize. 

The committee were satisfied, from the evidence be- 
fore them, that if the Seekonk Company put on their lo- 
comotives and train, the danger would be increased, not 
only by the multiplication of trains, but by the rivalry that 
would naturally arise. With the best regulations in the 
world, and with the most vigilant police, a spirit of oppo- 
sition would grow up, especially where they come on for 
the express purpose of competition on the same line of 
travel. From what we know of human nature, we are sat- 
isfied that that would be the case. All experience shows, 
that where there is a line of opposition stages or steam- 
boats, a spirit of hostility is engendered, and every effort 
will be made to supplant each other. 

The great defence of the petitioners on the point was, 
that the engineman was always in a post of the greatest 
danger, and a sense of his own safety would always de- 
ter him from running any risk of coming in contact with 
any other train. But the same experience which teaches 
us that rivalry will make men adventurous, teaches us 
that conversing with danger makes them hardy. If they 
do not become desperate and reckless, they become in- 
different. The driver of a stage coach, who has repeat- 
edly run his team by that of his rival, will become almost. 
insensible of the danger of racing, though his post may 
be no more safe than that of his passengers. So the en- 
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gineer in a steamboat, though he may put his own life in 

“jeopardy, will drive his engine to her greatest capacity, 
for the sake of outstripping the rival boat. This princi- 
ple is exhibited in almost all the affairs of life, and he 
who observes the actions of men cannot but behold. 

Let two trains be put upon the Providence road, owned 
by the different companies, and they would not be very soli- 
citous to accommodate each other. But it was said, that 
there must be rules and regulations—fixed periods for arriv- 
ing at and departing from particular stations. Let such rules 
be adopted,—let a fixed hour or minute be established for 
starting from a given point, the engineman of one train 
might think, that by deviating a few minutes, he could 
foil his rival and pass over the road in the shortest time, 
and he would be likely to doit. Nor could this deviation 
from the rules of the road be very easily detected; there 
would be no agent stationed at every turnout, with 
his watch in his hand to note the precise time in which 
every train would arrive or depart. The enginemen 
might transgress with a great degree of impunity. If 
any charge was brought against one, he would throw 
it off upon his rival, and it would be difficult to decide 
between them. 

There was much evidence before the committee on 
the general subject of danger. It went to show that 
a common train on a level road, going at the rate of 
twenty miles per hour, could bring up in about 40 rods 
when the rails were dry, but in wet weather, it would 
take nearly twice that distance. The danger may be 
calculated from this data. Let two trains meet, when 
going at the rate of 20 miles per hour; they must ac- 
cording to this estimate, reverse their engines at the dis- 
tance of 80 rods from each other, in order to prevent a 
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collision, At the rate of 20 miles per hour, the train 
would goa mile in three minutes ; consequently, if two 
trains, going at that rate, should come in sight of each 
other at the distance of 80 rods, they would have 
but 45 seconds in which to stop their trains; so that if 
the machinery should be at all out of repair, or if the 
engineman should be agitated from his sense of danger, 
so as to delay action for a few seconds only, a collision 
would take place. 

It is not in the nature of things, to suppose that every 
engineman would, in such an emergency, be so perfectly 
collected as to reverse his engine the very instant he dis- 
covered the danger. It would be nothing strange, if in 
such a case, his agitation should hold him in suspense for 
three-fourths of a minute, and this at the speed of 20 
miles per hour, would carry him over the whole space of 
80 rods. It would not be safe to allow engines to ap- 
proach each other at the speed of 20 miles, the usual rate 
for passengers, unless they could see each other at a much 
greater distance than'a quarter of a mile. All that space 
would be required, if the machinery was in perfect order, 
and both of the enginemen improved the very first instant, 
the approaching train met their eye. But this could not 
be calculated upon with safety. Some space must be al- 
lowed for casualties of various kinds. 

But this calculation is made under the most favorable 
circumstances. When the rail is wet from rain or heavy 
dews, it is still more difficult to stop; and hence there is 
greater danger of a collision. In case there is snow or 
ice upon the rail, the danger is still greater. 

Now, on the Providence road, there are several curves, 
where enginemen could not see each other the requisite 
distance to avoid a concussion. It is true, that they are 
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required to pass at a less rapid rate round the curves ; but 
it is also true, that enginemen do not always obey their 
instruction. But all the instructions in the world could 
not guard against dangers in a fog, or in a snow storm, 
when the prospect is interrupted. Nor would the danger 
be confined to meeting trains. Trains going in the same 
direction might run into each other. If any thing should 
happen to the forward train, the pursuing train might run 
into it. Cases of this kind have already happened on the 
Providence and Worcester roads. 

In speaking of these accidents and dangers, we do not 
suppose that they would occur very frequently. But the 
danger is not to be estimated by the frequency of occur- 
rence alone. Men in walking the street may run against 
each other, but nothing like danger would arise from such 
contact. But with locomotives at full speed, the case is 
entirely different. Their contact is ruin; their embrace 
is the embrace of death. 

From the evidence before the committee, it appeared 
that there was no rail-road of a single track in the known 
world, where locomotives owned by different companies 
were allowed to come upon the road. Rail-roads are a 
new species of improvement. We have as yet had but 
little experience on the subject. But as far as experience 
goes, it shows that it is highly inexpedient to permit dif- 
ferent companies to use a rail-road of a single track. ‘The 
experiment was tried in Pennsylvania, on thé Lancaster 
and Harrisburg road, but the disorder and confusion, the 
collisions and’ danger which ensued, led to its abandon- 
ment. 

In our state, so far as we have had any experience, it 
is on the same side. The Andover and Haverhill and 
the Taunton Branch Companies have been satisfied, that 
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it was for their interest, and for that of the public, to have 
their cars drawn by the locomotives of the companies 
owning the main road. Such an arrangement is undoubt- 
edly the cheapest, wisest and best for both corporations, 
and for the public. 

The petitioners introduced seven witnesses, and one 
deposition, to prove there would be no danger in letting 
rival companies use the road. One of them, however, 
testified that he thought there would be difficulty, unless 
they were all under one head. But these witnesses were 
most of them men of but little experience, and four of 
them had been dismissed by the Providence and Worces- 
ter companies, for insubordination and carelessness, and 
one of them avowed his hostility to the Providence cor- 
poration. Two of them had had collisions themselves on 
the road. One run into an engine in broad day light, on 
a level straight part of the road; the other, with an emp- 
ty or nearly empty train, run into a train that had stopped, 
though he saw it at the distance of eighty rods. 

On the other hand, the respondents put into the case, 
the testimony of twenty-four individuals, comprising the 
principal engineers, superintendents, and practical men, 
in connexion with all the principal rail-roads north of the 
Potomac, all going to show the inexpediency, difficulty 
and danger of admitting different companies to run loco- 
motives over a rail-road of a single track. They all af- 
firmed that it would be difficult and dangerous, and some 
of them give it as their opinion that it would be utterly 
impracticable. Some of the most experienced, practical 
men assertéd that they considered the difficulty and dan- 
ger so great, that they would not consent to take the 
charge of a rail-road, where it was permitted. 

Your committee could easily enlarge here. But they 
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think it unnecessary. If the opinions of more than twen- 
ty of the most scientific and practical men on the subject 
of rail-roads, is not sufficient to settle this question, they 
despair of carrying conviction by any reasoning of theirs. 
Several of these witnesses testified that this question had 
of late been agitated, and they knew of no practical men 
who entertain the opposite opinion. The evidence be- 
fore the committee on this subject, is from men of the 
highest respectability ; and the opinion they express, will 
apply to the Providence road with more force than to 
any other. The uncertain, ‘or steamboat trains, which 
run upon this road, greatly increase the difficulty and the 
danger. 

‘ There is another practical difficulty in letting two rival 
trains upon the road. ‘There has already been consider- 
able feeling manifested, concerning the danger of fire from 
the engines. Several petitions were presented to the 
last Legislature, praying that the people on the road 
might be protected against the devouring element ; and 
a law was passed subjecting the corporation to damages in 
all cases of accidents of this sort. But suppose two 
trains were in company, and a fire should be discovered 
immediately after the passing of the trains, and it should 
be shown that the fire must come from the engines, how 
could they determine from which locomotive the spark 
was emitted. Or in case of collision between the trains 
of the different companies, who should be held responsi- 
ble for damages done to the traveller? The injured trav- 
eller might commence a suit against one corporation, and 
not being able to fix the fault upon them, he would have 
the privilege of paying his own cost, and commencing a 
suit against thé other corporation. The introduction of 
rival trains upon the road would not only endanger the 
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traveller more, but would render his chance of redress 
less, in case he sustained an injury. 

From all these considerations, the committee are of 
opinion, that it is not expedient to allow the Seekonk 
Company, to run locomotives upon the Providence rail- 
road. It is inexpedient in every point of view. The public 
can be better served by letting the Providence Corporation 
employ all the motive power. By this arrangement, the 
public can be transported more expeditiously, cheaply, 
and safely, than they could be by letting on another train. 
It is also for the interest of the state, that the transporta- 
tion should be done at the lowest rate. We have all an 
interest in the Providence rail-road; whenever their 
profits exceed ten per cent. the Legislature can come in, 
and reduce them. ‘The state has another interest in this 
road, the right of purchasing after twenty years. Let 
two companies come on and divide the travel, and the 
profits will be reduced so low, that the state cannot pur- 
chase without paying them a large sum in addition to 
their outlay. 

But here we shall be met with the question, whether 
the Seekonk Company have not a right, by their charter, 
to run locomotives upon the Providence road. Without 
attempting to decide this legal question, we say it is in- 
expedient. It is highly dangerous to the public to permit 
the Seekonk Company to put motive power upon the 
road. The Providence charter authorizes them to fix 
their own rate of toll, and assures them, that the Legisla- 
ture will not reduce it, unless it exceeds ten per cent. 
The Revised Statutes, chap. 39, sec. 83, provide that the 
*¢ tolls shall not, without the consent of the corporation, 
be so reduced as to produce, with said profits, less than 


ten per cent. per annum.” ‘The plain meaning of this 
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provision is, that the Legislature will not, by any act of 
theirs, reduce the income below ten per cent. If their 
profits are so reduced, by any act of the government, it 1s 
a violation of their charter in spirit, if not in law. 

No man will pretend, that the Legislature can consis- 
tently with their charter, come in at the present time and 
reduce the rate of toll on the Providence Rail-road ; and 
yet, the inevitable effect of letting the Seekonk Branch 
come upon the road with their locomotives and cars, will 
reduce the profits of the Providence road, unless a high 
rate of tolls be imposed upon the Seekonk train. The 
fact is, the Providence corporation now runs more trains 
than economy would dictate. Their passenger accom- 
modation trains generally run light, and yield them no 
profit. On an average, during the past year, the accom- 
modation train has carried but twenty-six passengers a 
trip, being not more than one-eighth of the capacity of an 
engine. These twenty-six passengers would pay but 
fifty-two dollars a trip; and it was in evidence, that the 
expenses of each trip amounted to forty or forty-five dol- 
lars, without including the wear and tear of engines and 
cars, or the repairs of the road. Let this travel be divi- 
ded between two companies, and they would both run at 
great loss. Under these circumstances, both corporations 
would suffer, unless they increased the price of transpor- 
tation of persons and merchandize. But are the public 
willing to have the rate of fare increased ? Certainly not. 
It is already sufficiently high. But if the travel is divided, 
one or both corporations must experience a severe loss. 
On whom should this loss fall? Upon the corporation 
which has expended. 1,700,000, or upon the one which has 
expended $20,000? On every principle of justice, the 
present profits on the Providence road ought not to be re- 
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duced. If the Seekonk Company come upon the road at all, 
they ought to pay such a rate of toll as will indemnify the 
Providence road. If we assume this principle as the ba- 
sis of calculation, it will be a favor to the Seekonk Com- 
pany, to be exempted from running locomotives. ‘The 
Providence Company, have to run their locomotives, and 
many of them now run with less than one eighth of a 
load. They can then convey the cars of the Seekonk 
Company, much cheaper than the Seekonk Company can 
afford to put on a locomotive themselves. It appears by 
the annual report, that the Seekonk Company have made 
no expenditure or contract for locomotives, so that they 
will experience no loss on that ground. ~ 

It was in evidence before the Committee that dividing 
the travel would not materially reduce the expenditure of 
the corporation now doing the transportation. They 
would be compelled to run the same number of trains, 
and running them, they could do the whole business as 
well as half. This calculation was made by Mr. William 
Jackson, one of the most practical of men, and one well 
acquainted with the whole subject of rail-roads; and 
though the calculation was made upon the Worcester 
road, it will apply equally well to the Providence. This 
statement is appended to this report. (see Appendix B.) 
It will also be seen by this statement, that if another 
company should come upon the Worcester road, and do 
half of the business, that they must pay for running their 
locomotives and cars upon the road, $1,50 for every pas- 
senger, and $3 per ton for merchandize, to leave the cor- 
poration, their six per cent dividend, the rate divided the 
last year. 

It was also in evidence that on the Providence road 
during the past year, the actual cost upon cars, including 
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interest, repairs, and deterioration on the same, together 
with the cost of brakemen, and oil and tallow used on 
the cars, amounted to only 11 cents and a fraction to a 
passenger. This will be seen by statement of the master 
of transportation found in the Appendix. (See Appendix 
C.) From other evidence in the case, it appears that of 
the five dollars, now received by the Providence Corpora- 
tion for the transportation of every ton of merchandize, 
the actual expenditure on the merchandize cars, including 
the interest on their cost, repairs and deterioration, oil 
and tallow, and two conductors will amount to only sixty 
cents per ton. So that in fact, if the Seekonk Company 
should furnish passenger cars and brakemen, for the Prov- 
idence Company, it would save that company only 11 
cents per passenger ; and if they should furnish the Prov- 
idence Company with merchandize cars and conductors, 
it would save the Providence Company only 60 cents 
per ton in their transportation of merchandize. 

The Committee found it difficult so to fix the rate of 
toll as to do justice between the parties. They have as- 
sumed that the Seekonk Company would transport one 
third of the persons and merchandize. And taking the 
business done last year upon the road as the basis of cal- 
culation, it would, according to the best estimates the 
committee have been able to make, reduce in a small de- 
’ gree the receipts of the Providence Rail-road Corporation. 
If this operates to the injury of the Seekonk Company, 
the misfortune is their own. It grows out of the very 
nature of the enterprise in which they have embarked. 
We are confident that it cannot promote the interest of 
the Providence Company, and if the. enterprise is a bad 
one, the petitioners can abandon it without much pecuniary 
loss. They undertook this enterprise with the facts be- 
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fore them, and if it does not succeed, they have no reason 
to complain. 

But we are confident that the provisions of this bill are 
much more favorable to the Seekonk company than any 
bill could reasonably be, if they were permitted to employ 
locomotives. The committee have no other desire than 
to do justice between the parties, and to promote as far 
as they may, the best interests of the public. 

The petitioners alleged that competition would increase 
the travel upon the road. The committee do not believe 
that a rail-road with a single track is capable of any ‘safe 
competition.. But there is a powerful rival which will soon 
be in the field. It appears from the evidence submitted, 
that the Providence rail-road make nothing by the ac- 
commodation trains. Their principal profits arise from 
the steamboat train. This long travel is between Boston 
and New York; and any other line which can accommo- 
date this travel will come in direct competition with the 
Providence road. When the Norwich and Worcester 
road is opened, it will undoubtedly divert a share of the 
travel, and so produce the desired competition. Let the 
Western Rail-road be opened to Springfield, and this will 
in some degree compete with the Providence Rail-road. 

These roads will produce all the competition that can 
be desired, and reduce the fare to a reasonable rate, if it 
is not so already. Competition of this character will be 
much more safe, and beneficial to the public, than rival 
trains upon the same road. 

We allow that it may be said that the proposed bill al- 
ters the charter of the Seekonk company. It may be so, 
and what rail-road charter has not been altered. By the 
act of February 29, 1832, the Providence corporation 
were allowed, in case the Commonwealth should pur- 
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chase the road, to put into their own pockets all they 
should have received over ten per cent. And by the na- 
tural operation of their charter they could make more 
than that sum; they could fix their toll at such a price as 
they please, and when the Legislature comes in to reduce 
the toll, they are bound to estimate the amount of business 
for the next four years to be the same as in the four pre- 
ceding years. Now, if the business should increase as it 
probably will, their income would amount to more than 
ten per cent. All made, upon the increase of business, 
might be put into their own pockets. But by the act of 
April 16, 1836, they are required to account for all the 
excess above ten per cent. 

- Here is a direct alteration of their charter, and one too 
which may affect them injuriously. ‘The same new pro- 
vision or liability has been imposed upon the Lowell and 
other rail-road corporations. These provisions operate 
to the injury of the corporations upon which they are im- 
posed, but the prohibition of the use of locomotives to 
the Seekonk company, will operate to their advantage, as 
we have already shown. 

The charter of the Andover and Haverhill company 
has received the same, and other modifications, all tend- 
ing to deprive them of some privilege, or to subject them 
to some new restriction. 

Now, all these restrictions have been put upon other 
rail-roads—upon corporations whose charters, as we con- 
tend, are not subject to alteration or amendment. But 
in the case of the Seekonk charter, that is put under the 
4Ath chapter of the Revised Statutes, which allows alter- 
ations and amendments at the pleasure of the Legislature. 
Now, is there any thing in the case of the Seekonk com- 
pany that entitles it to any particular favor ? Can corpo- 
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rators in Rhode Island claim greater privileges than we 
grant to our own corporations? Does the fact, that the 
Seekonk branch is located on the land of the principal 
petitioner, entitle this company to any special favor? It 
was in evidence, that the president of that corporation 
was so impressed with the belief that his lands and flats 
would be enhanced in value, and be brought into demand, 
that he has caused 2000 house lots to be surveyed and 
platted, so as to meet the demands of the public. This 
may be a strong reason why the principal petitioner 
should wish to have a favorable charter, but is no reason 
why the Commonwealth should give him a charter which 
will enable him to endanger the safety of the traveller, 
and inflict a serious injury upon a corporation which has 
served the public faithfully. 

The petitioners asked for an increase of capital; but 
this prayer was undoubtedly prepared in anticipation of 
having a depot in Boston, and of owning the motive pow- 
er on the road. The result to which the committee have 
come, supercedes this prayer of the petition, and renders 
this increase unnecessary. 

The petitioners, in their opening, attempted to show, - 
that the Providence Rail-road company were in the re- 
ceipt of enormous profits. But it was proved to the com- 
mittee, that that corporation had divided less than six per 
cent. per annum on their capital stock from the time it was 
paid in, and less than seven per cent. for the last two years. 
Attempts were also made to show, that the Providence 
Company had failed to accommodate the public. But the 
committee, after hearing all that could be brought were 
unable to discover any in which the corporation were 
faulty. The enginemen and directors of the trains, the 
superintendent and other officers of the corporation have 
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been directed to treat all persons on the road with civility, 
and to accommodate them as far as possible, and to make 
no invidious distinction between persons who take pass- 
age in their cars,—whether they come from the boats of 
the Transportation Company, or from the opposition 
boats. 

The Committee, so far as they can judge from the evi- 
dence before them, believe that the Providence corpora- 
tion have been faithful to their trust, and have afforded 
to the public all reasonable accommodation. 

Taking this general view of the whole subject com- 
mitted them, the committee submit, for the action of the 
Legislature, the accompanying bill. 


CHARLES HUDSON, 
JAMES H. DUNCAN, 
CHARLES P. PHELPS, 
MOSES EDGELL. 


Contwmtonwealth of Massachusetts. 


In the Year One Thousand Eight Hundred and Thirty- 
Eight. 


AN ACT 


Concerning the Seekonk Branch Rail-road Company. 


BE it enacted by the Senate and House of Rep- 
resentatives, in General Court assembled, and by the 
authority of the same, as follows: 


1 Sec. 1. The charter of the Seekonk Branch Rail- 
2 road Company, is hereby so far altered and amended, 
3 that said company shall not be required to lay rails on 
4, that part of their road between Rocky Point and Old 
5 Wharf, until said corporation may deem it necessary ; 
6 and, that nothing contained in their said charter shall 
7 be so construed, as to give the said company the right 
8 to enter on the Boston and Providence Rail-road with 
9 locomotive engines. 
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Sec. 2. The Seekonk Branch Rail-road Compa- 
ny may furnish such a number of passenger cars, bag- 
gage cars, and merchandize cars, as they may think 
necessary for the transportation of their passengers 
and freight, and shall provide so many conductors and 
brakemen as may be suitable and required by law, and 
shall pay to the Boston and Providence Rail-road 
Corporation, for the use of their road and locomotive 
power, a toll of four cents per mile on each passenger 
transported in the cars of said Seekonk Branch Rail- 
road Company, on said Boston and Providence Rail- 
road, and of four cents per mile on each passenger 
and baggage car so transported, and a toll of ten 
cents per mile on each ton of merchandize, which is 
commonly carried by weight, and on all other mer- 
chandize which is carried by measure or by the pack- 
age, four fifths of the rate of freight charged by said 
Boston and Providence Rail-road Corporation on such 
merchandize, and two cents per mile on each freight 
car transported over said road ; and the said Seekonk 
Branch Rail-road Company shall render to the said 
Boston and Providence Rail-road Corporation, week- 


23 ly, a full and particular account of the passengers 
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transported by them over said road or any part there- 
of, and of the quantity and description of freight so. 
by them transported, and the distance on said road the 
same is transported; and shall pay over weekly to 
said Boston and Providence Rail-road Corporation, 
the amount of tolls and income to said corporation, 
accruing by virtue of this act; and if the said See- 
konk Branch Rail-road Company shall fail or delay 
for more than a week, to render the above account 
required, or to pay over the said tolls and income, 
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34 they may be excluded from the use of said Boston 
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and Providence Rail-road, until said account is ren- 
dered and payment made. 

Sec. 3. The Boston and Providence~ Rail-road 
Corporation are hereby required to receive upon their 
road, at the junction of the Seekonk Branch Rail-road 
in Seekonk, and at the depot of said Boston and 
Providence Rail-road in Boston, and to connect with 
all their customary passenger trains, the passenger 
and baggage cars of the Seekonk Branch Rail-road 
Company, and in like manner with their freight 
trains, the freight cars of said company, and to trans- 
port the same over said Boston and Providence Rail- 
road in connection with their trains, in the same man- 
ner as passengers and freight are transported in the 
cars of said company, and shall also furnish at their 


14 depot in Boston, to the said Seekonk Branch’ Rail- 
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road Company, all necessary and reasonable accom- 
modations for their passengers, and passenger, bag- 
gage, and freight cars, not inconsistent with the ac- 
commodation of their own passengers and cars, and 


19 shall also give all proper facilities for loading and un- 
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loading freight at their regular stations. 

Sec. 4. The said Seekonk Branch Rail-road Com- 
pany shall be liable for all injuries to persons and 
property transported in their cars, both while upon the 
road and in the depot of said Boston and Providence 
Rail-road Corporation, to the same extent as they are 
by law liable for injuries happening on their own road 
or at their own depot. 
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Conmonwealth of Massachusetts. 


In Senate, Apri! 18, 1838. 


The Minority of the Committee on Railways and Canals 
on the petition of the Seekonk Branch Rail-road Com- 
pany and others, ask leave to submit the following 


MINORITY REPORT: 


Most of the opinions expressed in the preceding report, 
receive the assent of the undersigned. But with some 
of its conclusions he cannot concur. He is obliged to 
express this dissent at great disadvantage, the session of 
the Legislature being so near its close, that it must be 
done without the opportunity of first giving the report 
even a cursory examination. It is, however, believed, 
that he knows the substance of the opinions entertained 
by a majority of the committee. 

The principal subject of difference between the ma- 
jority and the undersigned, is the proposed alteration in 
the charter of the Seekonk Branch Rail-road Company, 
forbidding them to go upon the Boston and Providence 
Rail-road with their own locomotives. 

It is true that the Legislature has the power, according 
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to the 44th chap. 23d sec. of the Revised Statutes, to 
alter any act of incorporation passed since the 11th of 
March, 1831. A charter has ever been regarded as a con- 
tract, one of the parties to it being the Commonwealth ; 
and the statute declares that, “no act of incorporation 
can be repealed except for some violation of its charter 
or other default, when such charter shall contain an ex- 
press provision limiting the duration of the same.” It is 
believed that most, if not all, of the important alterations 
which have been made in acts of incorporation agreeably 
to this statute, and which have imposed some additional 
liability or withdrawn some privilege, have been made, 
on granting to the party affected, some new advantage, 
as a full compensation. And it is further believed, that 
such an alteration of a charter, as would make it an in- 
strument which the corporation that holds it would never 
have asked for or accepted, is equivalent to its repeal. 
That the proposed alteration in the charter of the See- 
konk Branch Rail-road Company is of this description, 
I cannot doubt. I have no reason to think that the pe- 
titioner would have asked for an act of incorporation for- 
bidding this company to use their own moving power on 
the Boston and Providence Rail-road. With this opinion, 
I cannot but regard the alteration which the report pro- 
poses, as a virtual repeal of the act, and a repeal, not for 
such a violation of its charter as would justify it. 

The act establishing the Seekonk branch allowed it to 
enter the Boston and Providence rail-road. By the 5th 
sec. the corporation are authorized “to use the Boston 
and Providence road, or any part thereof, paying therefor 
such a rate of toll as the Legislature may, from time to 
time, prescribe ; complying with such rules and regula- 
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tions as may be established, from time to time, by the di- 
rectors of the road.” 

As it is understood, that the Boston and Providence 
Corporation deny the right of the Seekonk company to 
run locomotives upon their road, and as it has been of 
late maintained by others, that the right of a person or 
company to use a rail-road, does not give the authority 
to put on it a moving power, but only gives the right of 
using the cars of the company which owns it, or, at most, 
the right of having cars drawn by their locomotives ; it 
becomes necessary to inquire what is meant by the au- 
thority to use the road. We must examine this question ; 
so that it may be known whether the alteration proposed 
in the Seekonk charter, deprives the company of a clear, 
undoubted right, of aright to which they attach much 
importance, and of which you cannot deprive them, with- 
out effecting, in their estimation, a virtual abrogation of 
their charter; or whether, on the other hand, it be only 
the settling of a disputed point, and the depriving them 
at most, of only a doubtful claim. 

What, then, is meant by the authority to wse the Bos- 
ton and Providence road? Have the Seekonk corpora- 
tion the right to run their own locomotives on it? The 
use of the road is a term so obvious in its meaning, when 
applied to our turnpikes and highways, that, so far as 
they are concerned, no question can arise respecting its 
interpretation. A road is always understood to be a thing 
entirely distinct from the carriages and the moving power 
employed upon it. He who has a right to use a road, 
assuredly has the right of using upon it his own moving 
power. If it had been intended in our rail-road acts, that 
the word road, when the phrase “ to use the road” occurs, 
should include the moving power employed upon it, can any 
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one doubt that the language of the act would have been 

definite, and that it would have designated the use of the 
road, as the privilege of being drawn upon it by the mov- 
ing power of the road corporation? So far as a rail-road 
differs from other roads, the power of its proprietors, as 
to this particular question, is described by the following 
language contained in the 5th sec. of the Boston and 
Providence rail-road act. 

After authorizing a toll, the section proceeds thus :— 
‘‘ The transportation of persons and property, the con- 
struction of wheels, the form of cars and carriages, the 
weight of loads, and all other matters and things, in rela- 
tion to the use of said road, shall be in conformity to such 
rules, regulations, and provisions, as the directors shall, 
from time to time, precribe and direct ; and said road may 
be used by any person who may comply with such rules 
and regulations.”” The corporation have no authority 
here given them to be the exclusive owners of the mov- 
ing power, but only to regulate the manner in which oth- 
ers shall use it. But as some have endeavored to extract 
from this language a power for the directors to exclude 
from the road the locomotives of all others,.it becomes 
necessary, for the purpose of removing all doubt, to refer 
to two acts passed before the Boston and Providence ; I 
mean the Franklin Rail-road act, and the Massachusetts 
act. 

The Franklin act, among other provisions, has the fol- 
lowing :—‘ The said corporation shall have power to de- 
termine the size and form of the carriages, and cars or 
vehicles, the weight of loads, and also to adopt all other 
regulations which they may deem necessary or useful for 
conveyance and transportation upon said rail-road ;” and 
then provides further, “ That all persons and corporations 
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shall have a right to convey passengers and property on 
said rail-road, under the rules and regulations, and at the 
rate of toll, thus adopted by said rail-road corporation.’? 

This section of the Franklin act shows conclusively 
that the authority, which is given to the directors, in the 
Boston and Providence act, ‘to regulate the transporta- 
tion of persons and property,” and to direct ‘all other 
matters and things in relation to the use of the road,” 
does not empower them to prohibit other persons from 
putting a moving power on the road; for this section of 
the Franklin act gives exactly the same power of adopt- 
‘ing “all regulations which may be deemed necessary or 
useful for conveyance and transportation upon said rail- 
road,” and further adds, that ‘‘all persons and corpora- 
tions shall have a right to convey passengers and property 
on said rail-road.’’? Since persons and corporations can- 
not convey passengers and property without a moving 
power, it is evident that all the regulations which the di- 
rectors could make respecting conveyance and transporta- 
tion, could not keep off the moving power of other per- 
sons. Let it be further noticed, that this act was passed 
only two days before the Massachusetts Rail-road act, af- 
ter which the Boston and Providence is copied. 

The Franklin and the Massachusetts acts were passed, 
the one on the 10th, the other on the 12th of March, 
1830. There is not the slightest cause for supposing that 
the directors of the Massachusetts company had a more 
extensive power granted to them, for controlling “the 
use of the road,” than the Franklin had; and, on the 
Franklin road, all persons and corporations had the right 
of conveying passengers and property ; in other words, 
the right of using their own moving power. 

It was testified before the Committee, by a gentleman 
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who was a member of the Rail-road Committee in 1831, 
that little or nothing was thought about steam-power at 
that time, in drawing their rail-road acts. If enough was 
not known on that subject by the year 1831, to induce 
the Rail-road Committee of our Legislature to have spe- 
cial reference to it, in their acts of incorporation, it is 
wholly gratuitous to suppose that either of the acts of the 
preceding year was drawn with any regard to it; and 
utterly incredible, that one should not have been, on the 
10th of March, and that one on the 12th should. The 
right of conveying, the right of going on to the road with 
a moving power, is unquestionably the right of every per- 
son, who will comply with regulations, and pay the re- 
quired tolls. 

Lest any one should be alarmed at the declaration that 
every person has a right to go with his engine upon the 
road, let it be noticed that the proprietors of the road 
always have it in their power to exclude every thing of 
the kind by their rate of tolls. But, as it respects an- 
other rail-road company which is permitted to enter with 
its road, they possess no such power ; this authority being 
retained by the Legislature. 

But we have one rail-road in the state where the pro- 
prietors are the only carriers, and which the public have 
not aright to use. They are permitted to use only the 
cars of the corporation. I speak of the Granite Rail- 
way in Quincy, whose charter was granted March Ath, 
1826. ‘The act is distinct and clear in its terms, and, as 
it did not intend that the public should use the road itself, 
but only the cars of the corporation, it of course expressly 
says so. The following are the words: “any person 
shall be entitled to have stone carried on the said cars 
and vehicles at pleasure, on payment of toll as aforesaid.” 
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Now is there not reason to suppose that, if the rail-roads 
incorporated since, were designed to be used by the pub- 
lic, in a sense different from other roads, the difference 
would be specified, as in this case? Were it designed 
that the rail-road companies more recently incorporated 
should be the exclusive owners of the moving power upon 
them, the language of the acts would doubtless be like 
the following, viz: that any person might use their cars, 
or might have his car drawn by their engines, instead of 
the very different phrase, any one might use the road. 
There is, at least, as much reason for precise phraseology 
respecting more important roads, as the short one at Quin- 
cy; and we have a right to infer that no restriction was 
intended in the use of the roads, as to cars or moving 
power, beyond what appears on the face of their respec- 
tive acts. 

Indeed, the very act which has given occasion for mak- 
ing this inquiry at the present time, comprises within itself 
every thing that is requisite to prove the right of the See- 
konk Company, to go with its own locomotive engines 
upon the Boston and Providence road. The act incor- 
porating this company speaks of three distinct rail-roads, 
but forming one continuous line, and all within the dis- 
tance of a quarter of a mile: and the distance may be made 
as much less than this, as the Fall River Company may 
wish ; for the Fall River road is permitted to enter the 
Seekonk branch, at any point and use it; and the Seekonk 
to enter the Boston and Providence road, and use it. No 
person can seriously think that the Legislature intended 
three locomotives belonging to three distinct companies, 
should be successively used within a quarter of a mile; that 
the trains should come toa stand where the Fall River 
road enters the Seekonk, be detached from their moving 
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power, then made fast to another locomotive to be carried 
forward a few rods, then brought to a second stand, and 
again be attached to another locomotive, before the trains 
could be moving on the Boston and Providence road ; 
and yet this strange result necessarily follows from the 
provisions of the Seekonk act, if the right to use a rail-" 
road implies nothing more than the right to be drawn 
over it by the engines of the corporation. It certainly 
cannot be necessary to adduce any further proof that the 
Seekonk Branch Rail-Road Company have a clear, an 
undoubted right to go with their own locomotive engines 
upon the Boston and Providence Rail-road, on paying 
such toll as the Legislature shall prescribe ; as undoubted 
‘a right, as the proprietors of the road themselves.  In- 
deed, this very phrase, “ use of a rail-road,’’ is all which 
authorizes the Boston and Providence Company to pass 
with their locomotives over the Seekonk river, to the 
depot in Providence. The act passed March 7, 1835, 
contains the following words: ‘ the said corporation are 
hereby authorized to contract with the Boston and Prov- 
idence Rail-road and Transportation Company, a corpora- 
tion established by the state of Rhode Island, for the use 
of a bridge across Seekonk river, of a rail-road from 
thence to a suitable landing place in the city of Prov- 
idence,”’ &c. 

I do not think it of any importance, in deciding on the 
prayer of the petitioners, to ascertain whether the termi- 
nation of the road be more convenient on one side of the 
Seekonk river or on the other. I believe either side 
has all the advantages requisite for the public accom- 
modation, although concurring in the preference expressed 
by the committee. 

Neither is it of any importance, to inquire how long the 
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Seekonk branch road is, for the purpose of ascertaining 
its right to use the road it enters. It is enough, that the 
Legislature has constitutionally established this branch, 
and given it this right. Neither does the charter of this 
branch interfere with the ten miles’ terminus secured to 
the Boston and Providence road. For it is not a road 
extending from Boston, by the side of the other, to Provi- 
dence, and therefore depriving it of its custom; but one 
which enters upon it, and must pay its tolls to it, for the 
privilege of using it. 

‘Though concurring with the committee in much that 
they say of the difficulty and danger which would attend 
the movements on the road, should several trains be add- 
ed by another company ; I cannot believe this to be an 
insurmountable obstacle to the rights of the Seekonk 
branch. Icannot suppose, that the Legislature of Mas- 
sachusetts would encourage a company to proceed on an 
enterprise, under the guaranty of its plighted faith, and 
then interfere to forbid their progress, because it is found 
to be attended with some possible danger. But the truth 
is, that the same opinions respecting danger, should two 
or more companies be permitted to use one rail-road, each 
with its own locomotives, were urged upon the Legisla- 
ture, when this act of incorporation was granted. Let it 
be noticed, that the Boston and Providence company 
have the sole power of making regulations for all who 
may use their road, and that they will take every precau- 
tion for the public safety. 

As to the principle which ought to be kept in view, in 
establishing the rate of toll to be paid by the Seekonk 
branch, it is believed the committee are unanimous. The 
Legislature have no right, according to the charter of the 
Boston and Providence company, to reduce their tolls, 
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unless they exceed ten per cent. on the cost of the road. 
As their tolls do not yet amount to this rate, I can per- 
ceive no justice in levying such a toll upon the Seekonk 
branch, as would reduce the income of the other road. 
The interest, which the Commonwealth has in the road, 
likewise forbids it. 

For the many and yalid reasons aphattite by the com- 
mittee, why the petitioner should not be allowed to con- 
struct a curve at the junction of the Worcester and 
Providence rail-roads, it appears inexpedient to grant this 
part of the petition, unless the consent of the Worcester 
company can be obtained, for the use of the eastern ter- 
mination of their road. 

- Having expressed his views of certain portions of the 
report, the undersigned gives his general assent to its 
other positions. 

I cannot, however, conclude these few remarks, with- 
out adding, that the conduct of the steamboat company, 
whose boats run in connection with the Boston and Proy- 
dence rail-road, has produced much just dissatisfaction in the 
public mind. How far the road corporation is responsible 
for the measures of the boat company, if at all, I pretend 
not to decide ; neither is it necessary: for this controver- 
sy has no direct bearing upon the question, what are the 
chartered rights of the Seekonk Branch Rail-road ? 


J. A. SHAW. 


APPENDIX. 


( A.) 


Arrival of Steamboat Trains, at Boston Depot, for 1837. 


JANUARY. FEBRUARY. Marcu. ApRrit. 
Trips Hours. ‘Trips Hours. Trips Hours. Trips Hours. 
3 |12 to 1, P. M.| *2 | 9to 10,A.M.| *1 | 9to10,A.M. 5 | 9to10,A.M. 
ou|) Lb tore, 26 2 \12to 1,P.M.) 1 |10toll, “ 8 10 toll, « 
4) 2to3, “ 1| lito 2, « 3 |l1l to 12, “ 6 |1lto12, « 
8|2to 3, « 1 |12to 1,P.M| 4 |12to 1,PM 
1|38to 4, « ole A troe Ds panies Dy Utomo 
Isto. 4, * 1| 5to 6, « 
1/|6to 7%, “ | *1| 7to 8 AM 
AT 2 to 4; 
10 9 14 26 |, 
May. JUNE JULY. AveustT. 
Trips Hours. Trips Hours Trips Hours. Trips Hours. 
2) 6to 7, AM. 2/8to 9AM) 1)|8to 9,AM. 8 | 9to10,A.M, 
DT S:ton9; 7|9told, “« 9to10, “ 8 10 toll, « 
3)9tol0, “ 9 10toll, “* | 10 10 toll, « @ lh toe ne 
5 |10to 11, “* 4 |lltol2, « 3 jll to 12, « 1 |12to 1,P.M. 
7 \Ldto 12,, 1 /12to 1,P.M.| 2 |12to 1,P.M.) 2) 1to 2, « 
4 12to 1,P.M) 1] 1to 2, « 1|38to 4, « 
Reto) 2, ease L| 2: to. 3, 5 
Su lGytOL 7 uae DF GitO nde se 
25 26 26 27 
SEPTEMBER. OcToBER. NoveEmMBeER. DECEMBER. 
Trips Hours. Trips Hours. Trips Hours. Trips Hours. 
— peal al 
5 |9t0o10,A.M) 2|9to10Q,AM/ 3/| 8to 9AM.) 2) 7to 8,A.M. 
8 |10to ll, “ | 10 |10toll, “ 4|9told, “ 5|8to 9, « 
6 jl1te 12, « 4 }lltol2, « 9 |10toll, « 8|9tol0, « 
3 /12to 1,P.M) 3 j12to 1,PM) 7 |11to12, « 7 10 toll, « 
Qe to: 2,072 AN ML tari, . © 1|3to 4,P.M) 2 |11lto12, « 
auieeto 3 1 | 2torms, « 1 |l1l to 12, « 1 {12to 1,P.M. 
2|3to 4, “ 1|6to 7,A.M.) 1 10tol11, « 
26 26 26 


ad 
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RECAPITULATION. 
2 Arrivals between the hours of 6 and 7 o’clock, A. M. 
2 do do 7and 8 do do 
12 do do 8and 9 do do 
52 do do 9and10 do do 
75 do do 10and11 do do 
49° do do ll and12 do do 
25 do do 12and 1 do P.M. 
20 do do land 2 do do 
11 do do 2and 3 do do 
6 do do 3and 4 do do 
a do do 5and 6 do do 
4 do do 6and 7 do do 
1 do do 10 and11 do do 
1 do do ll and 12 do do 
*6 Arrivals on the day after they were due. 
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April, 


( B. ) 


Statement of Mr. William Jackson.—Sworn to before the Committee. 


An exhibition of the Expenditures of the Boston and Worcester Rail-road 
Corporation, in 1837 ;~-the ratio in which those items would, in my judg- 
ment, be reduced, if but half their business had been done ;—the cost of 
doing half the business—and the cost of doing the same business by two 


Companies. 

P Cost of whole. Half as much. 
Repairs of Engines, 17,558 83 Deduct 1-8 $15,363 98 
Fuel, 18,498 23 «1-8 16,185 95 
Oil, Tallow, &c. 2,994 63 “1-4 2,245 97 
Wages, Cars and Brakemen, 3,954 77 “2Brakemen 3,330 37 
Ditto Laborers, Clerks, &e. 6,721 89 “ 8 Laborers 4,225 89 
Rep. Passenger Cars, 3,599 94 a6 1-3 2,399 96 
Ditto Merch. do, 5,015 93 os 1-2 2,507 97 
Ditto Road and Depots, 10,306 62 10,306 62 
Salaries Supt. department, 7,600 oe 1-3 5,066 67 
Ditto Pres., Agt., Treas. &c. 4,150 tu 1-3 2,766 67 
General expense, 10,854 08 te 1-3 7,236 06 
Road clearing, 1,907 56 1,907 56 

Deterioration of Road, 10,000 10,000 

Ditto Engines, 5,000 3 1-8 4,375 

Ditto Cars, 3,000 4 1-4 2,250 
111,162 48 90,168 97 


Extra expense of two Companies over that of one, 


Cost for two 
Companies. 


$30,727 96 
32,371 90 
4,491 94 
6,661 64 
8,451 78 
4,799 92 
5,015 93 
10,306 62 
10,133 34 
5,533 34 
14,472 12 
1,907 56 
10,000 
8,750 
4,500 


158,123 95 
111,162 48 


$46,961 47 
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The business done, for which the first column of expenditures were in- 
curred in 1837, was the transportation of 70,860 passengers, and about 
18,000 tons of merchandize. The fare received for passengers was $2 each; 
merchandize $3.50 per ton—at the cost of doing half this business, as per 
foregoing table. The cost to the Seekonk Company, if admitted to do half 
this business, on the payment of $1.50 each as toll for passengers, and $3.00 
per ton toll for goods, must be as follows :— 


Cost of doing half the business, ; . $79,061 97 
Toll on half the passengers, say 35,430, at gi. 50, 53,145 00 
ie ss merchandize, 9000, $3.00, 27,000 00 
159,206 97 
RECEIPTS, 

For 39,430 passengers, at $2, . 7 $70,860 00 

For 9000 merchandize, $3.50, A 31,500 00 
— 102,360 00 
Nett loss, $56,846 97 


The result of this arrangement to the parent Rail-road Corporation, is 
shown as follows :— 


Receipts for 35,430 passengers, at $2.00, . é $70,860 00 
C 9000 tons merch. 3.50, . 6 31,500 00 
Toll on 35,430 passengers, DOs . 53,145 00 
“ 9000 tons merchandize, 3.00, . c 27,000 00 

¥ 182,505 00 

Expense of doing half the business, . 5 79,061 97 


108,443 03 
Six per cent. on their capitalis  . 4 0 102,000 00 


eG) 
Statement of Mr. Nason.—Sworn to before the Committee. 


For conveyance of 98,000 passengers to and from Boston and Providence, 
and Way Stations, amounting to $167,000—being equal to 85,300 passen- 
gers conveyed over the whole length of the road, it will be necessary to 
employ 

18—Ist Class Cars, a $1000 each, - $18,000 
42d do a $300 do - 1,200 
6 Baggage Cars, a $300 do 1,800 


Interest on - - - - $21,000 $1,260 00 
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Repairs and deterioration of the above cars, 20 per cent., - 4,200 00 
Wages of 10 Brakemen, a $365 each, . - - - - - 3,650 00 
Oil and Tallow used on cars, - - - - - - 200 00 

$9,310 00 


By the above estimate, it appears, that the cost for use of cars, requisite 
number of brakemen, &c., for conveying passengers over the whole line 
of the road, will be about eleven cents per passenger. 

This estimate is made up from the receipts for year 1837. 


SIND AGT Wipes ee rh te eee No. 100. 


REPORT AND BILL 


REPEALING THE CHARTER OF THE 


ORIENTAL BANK. 


Conuionwealty of Hassachusetts. 


Hovse or RepResENTATIVES, April 13, 1838. 


Ordered, That a Joint Committee be appointed to ex- 
amine into the state of the Oriental Bank, to ascertain if 
the corporation can be permitted to surrender their char 
ter consistent with the safety of its creditors and the pub- 
lic, agreeably to their petition. 

Messrs. SavacE, of Boston, 
Srepins, of Springfield, and 
Barcueiper, of Holliston, 
are appointed to constitute the said Committee. 


Sent up for concurrence. 


L. S. CUSHING, Clerk. 


In Senate, April 13, 1838. 


Concurred: and Messrs. Carrer and Kine, are joined. 


CHA’S CALHOUN, Clerk. 


Couwmonwealth of Massachusetts. 


In Senate, April 17, 1838. 


“The Joint Special Committee to whom was referred the 
petition of “the Directors of the Oriental Bank, praying 
leave to surrender their charter,” and whowere direct- 
ed by an order passed April 13th, “to examine into the 
state of the Oriental Bank, to ascertain if the corpora- 
tion can be permitted to surrender their charter consis- 
tent with the safety of its creditors and the public, 
agreeably to their petition.” 


REPORT: 


That they have examined into the state of the bank, 
for the purposes specified in the order, and find that the 
liabilities of the institution to the public, are as follows : 


Bills in circulation, , : $95,803 75 
Special deposits, . ; . 110,300 00 
Free deposits, . ‘ . 286,383 01 
Dividends unclaimed, ‘ : 271 00 
Balances due to other banks, . 30,093 42 


—— 


$522,851 18 


\ 
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To meet these liabilities, the committee had no diffi- 
culties in assuring themselves, on a very cursory exami- 
pation, that the resources of the bank were most abun- 
dant, and under almost any circumstances, promptly avail- 
able. Having satisfied themselves, that the creditors of 
the bank and the public were perfectly safe in allowing 
the directors to close its concerns, in conformity with a 
vote of its stockholders, the committee suppose, that the 
object of their investigation is accomplished. Although 
it formed no part of the purpose for which the committee 
were appointed, to go so minutely into an analysis of the 
assets of the bank as to enable them to form a correct 
judgment of the precise value of the stock, yet their very 
short examination left no doubt upon their minds, that 
after discharging every liability of the institution, there 
would be left from fifty to eighty per cent. of the capital 
stock to be divided among the stockholders on closing the 
concern. 

The committee cheerfully bear testimony to the prompt- 
ness manifested by the directors, in facilitating the exam- 
ination. The concerns of the bank are in the hands of 
an efficient board of directors, who have given all the 
precision to their operations, which the nature of the case 
would admit. , 

From the evidence before the committee, they were 
satisfied, that the institution could not be placed in bet- 
ter hands for the purpose of winding up its affairs. The 
directors who now manage the concerns of the bank, were 
several of them recently chosen, and for the purpose to 
which they seem to be devoted. ‘They are not them- 
selves borrowers of the bank ; the aggregate liabilities of 
the whole board are but about ninety-five thousand dol- 
lars, an amount much below that supposed to be safe and 
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proper by the most scrupulous in such matters. And_this 
debt, the committee have assured themselves, is most 
amply secured. 

Believing, that the creditors of the Oriental Bank are 
in no danger whatever of any loss by the institution, and, 
that the public interest would be promoted by granting 
the prayer of the petitioners, the committee report the 
accompanying bill. 


JAMES. G. CARTER, 
DANIEL P. KING, 
JAMES SAVAGE, 
S. H. STEBBINS. 
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Commonwealth of Massachusetts. 


In the Year One Thousand Eight Hundred and Thirty- 
Eight. 


AN ACT 


To Repeal the Charter of the Oriental Bank. 


BE it enacted by the Senate and House of Repre- 
sentatives, in General Court assembled, and by the autho- 
rity of the same, as follows : 


1 Sec. 1. The act entitled, an act to incorporate 
2 the president, directors, and company of the Oriental 
3 Bank in Boston, passed on the twenty-third day of 
4 June, in the year one thousand eight hundred and 
5 thirty-one ; and an act entitled, an act to increase the 
6 capital stock of the Oriental Bank in Boston, passed 
7 on the twenty-eighth day of February, in the year one 
8 thousand eight hundred and thirty-two, are hereby 
9 severally repealed: prowded, that nothing herein 
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10 contained, shall be so construed as to absolve said 
11 corporation, or any director or stockholder thereof 
12 from any liability created by the several acts hereby 
13 repealed. 

1 Sec. 2. This act shall take effect from and after 
2, its passage. 


CIRCULAR. 


Tue Senior Class of Harvard University has taken no part in 
the disturbances which have recently prevailed in the College; but 
the President of the Institution having thought proper to publish a 
Circular, which contains a statement not believed by the students 
generally to be full and correct, and which they think is calculated 
to make a false impression on the public mind, a meeting of the 
class was held on Saturday, the 7th of June, and a committee was 
appointed to inquire into the causes of the present difficulties, and 
to state those facts which are not contained in the President’s Cir- 
cular. This committee made the following report, which has been 
accepted nearly unanimously, and ordered to be published in the 
name of the Senior Cuass or Harvarp Universiry. 

At the beginning of the present academical year, Mr. Dunkin 
was appointed by the Faculty Instructer of Greek. So far as scholar- 
ship is concerned, Mr. Dunkin, we are informed, is well qualified for 
his office; but, from his extreme youth and inexperience, or perhaps 
from some other cause, he has never been able to command the 
respect of his classes. Of this fact there is sufficient evidence in 
repeated instances, where they have shown such a disregard for his 
authority, as could have proceeded only from some deficiency or 
fault on the side of the Instructer. Thus much we deem it neces- 
sary to state, in order to a proper understanding of the immediate 
occasion of the disturbances that ensued. On the 19th of May last, 
a member of the Freshman Class was reciting to this Instructer, 
when some difficulty arose between them, which may be best under- 
stood from the following account given in a letter, from the student 
himself, written before any disturbance had taken place in the Col- 
lege. We cannot question the truth of his statement, since he is a 
gentleman of undoubted veracity. The account of all that occurred 
in the recitation room is confirmed by the students of his own sec- 
tion. 

“ That part of the recitation at which Mr. Dunkin took excep- 
tion, was a long list of proper names. I began reciting them, as I 
thought, correctly ; he objected, and asked me some questions about 
the cases of the different words; I replied, as I thought, right, and 
proceeded again to translate. He again objected; I then turned 
over the leaf, and seeing there were a good many more of them, told 
him I did not care to recite them; my reason for saying so was that 
I knew no other way of reciting them. This evidently made Mr. 

1 
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Dunkin very angry, and he replied, ‘ but if I say so, you will.’ I then 
told him I could not acknowledge any such authority in him. This 
he reported to the President; I was called up, and made this same 
statement to the President. After some considerable conversation, he 
dismissed me; he however sent for me again immediately, and was 
disposed to have the matter settled amicably. I must remark here, 
that when I first called on him, he insisted on my making an apology 
to Mr. Dunkin, and that I peremptorily refused; on calling the 
second time, he did not so much insist, but strongly advised it ; 
but he said in conclusion, he felt (in consideration of my previous 
conduct) disposed to let the matter drop, and not mention it to the 
Faculty, provided he heard of no more such conduct. I told him, 
I would go to Mr. Dunkin’s recitation, and behave as I had done 
heretofore, if I saw no change in Mr. Dunkin’s conduct towards me. 
I went accordingly the next morning, with the firm conviction that the 
whole affair would be readily forgotten. I however was not called 
upon to recite; I thought nothing of this, as it was not a thing of 
. rare occurrence, and went to my room as usual. In the evening I 
was sent for by the President, but was not in my room, and did 
not know of it until the next morning (Wednesday). I went'to his 
study immediately after prayers im the morning, When I entered, 
he said he ‘ wished to have this affair settled.’ I told him I thought 
it had been already settled; he said, No, Mr. Dunkin considered me 
as one who did not acknowledge his authority, and could not look 
upon me in the light of a student. I then for the second time ex- 
plicitly told him, I had not refused to recognise Mr. Dunkin’s au- 
thority as Tutor; that the authority I refused to acknowledge was 
that of obhging me to recite. He said Mr. Dunkin considered that 
T had refused to recognise his authority in the abstract; I told him 
if Mr. Dunkin did think so, he wilfully misunderstood me, and I 
should not take the trouble to set him right. We afterwards had 
more conversation on the subject, he still insisting on my unsaying 
what I had said to Mr. Dunkin, which I as strenuously refused. 
When, seeing no probability of a compromise, I told him that rather 
than any more disturbance should ensue, and rather than stay and 
be quoted as a precedent for those of the class, who might be dis- 
posed to disobey Mr. Dunkin, unpleasant as was the alternative, I 
would leave. I stated to him also, that, as we had agreed the 
morning before, I had gone to Mr. Dunkin’s recitation, and that 
he had not noticed me. He said Mr. Dunkin acted perfectly cor- 
rectly, and did it intentionally. Then I told him I would not trouble 
his recitation again, but would ask permission to take up my con- 
nexion with the institution. He said he would call a meeting of the 
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Faculty and send for me. I told him I had nothing more to say 
than I had said to him and he had written down, and I did not 
wish to go before the Faculty, if it could be avoided. He said it 
was optional whether I came or not, but he would probably send 
for me. We then parted. When I called again, this morning, he 
had two statements materially different, which he said he had written 
as I dictated. The first I told him at the time was wrong, the 
second he did not read to me; but when I objected to the first, and 
told him some of the statements were wrong, he said that was the 
way I had stated it to him first, and that the second statement, as 
it is in this paper, was made afterwards (on Wednesday morning), 
I feel confident my statements did not differ, as I spoke them to 
him, materially, in a single point. I was particular, because an in- 
vestigation would, in all probability, be made into the affair by the 
Faculty.” 

He did not know, nor was he informed, that he had a right to 
appeal to the Faculty, but only had the alternative of making an 
apology or leaving. Why the Instructer should have been so eager 
to assert his dignity and authority in this particular case, while he 
neglected to report to the Faculty many instances of gross disre- 
spect, we are not able to state. 

As soon as the circumstances of this affair were known, the class- 
mates of this student manifested the greatest indignation, and al- 
though he earnestly requested them to make no disturbance, yet 
some of their number were so exasperated, as to show their displeas- 
ure by breaking the windows and destroying the furniture in the 
recitation room of the obnoxious officer. For several successive days 
there were, as is usual on all occasions of discontents, interruptions to 
the morning and evening prayers. In the meanwhile a petition from 
the Sophomore Class, praying to be relieved from writing Greek — 
an exercise which has never been required till the present year, and 
which they considered as too great an exaction— had been rejected, 
or was understood to be rejected, by the Faculty. The two lower 
classes, therefore, though from different motives, joined in these dis- 
turbances. 

On the morning of Saturday, the 24th of May, the President 
stopped the Freshman Class after prayers, and in the course of some 
remarks, declared to them, that no further notice would be taken of 
the disorders which had already occurred, unless they were continued. 
On that evening and the following day (Sunday) no disturbances 
took place; and on the morning of Monday (May 26th), prayers 
were not interrupted, as is stated in the President’s Circular. ‘There 
is every reason to believe that all difficulties would have been at an 
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end, had not the President called up several members of the Sopho- 
more and Freshman Classes of high standing, both as regards schol- 
arship and conduct, and told them that if these disturbances were 
repeated, it was the determination of the members of the Corporation 
to advise the Faculty, “to take such measures by legal process, civil 
or criminal, to punish or prevent such outrages as had been commit- 
ted upon the College property,’ &&c. The President says that he 
made this communication, not as a “threat,” but as a “ friendly 
notice.” It is true that he read to these individuals the paper insert- 
ed in the circular [p. 3.];* but the manner in which he delivered 
it was extremely violent, calculated to irritate their feelings and to 
leave on their minds the impression that it was a threat and not a 
warning. 

We cannot but think that the renewal of the disturbances was 
owing to a want of discretion on the part of the President; for by 
this step, taken at a time when order had been restored, the whole 
College was exasperated. We then protested and we still protest 
against the measure, then threatened, and now put into execution, 

‘of bringing the matter before the civil tribunals of the State. By 
the laws of the University (Ch. viii. § 2.) it is provided: “If the 
perpetrator be not discovered, damage, when done to any inhabited 
room or study, shall be made good by the occupants; when done to 
an entry, by an equal assessment upon those inhabiting the entry; 
when done to any public seat, table, or room, by an equal assessment 
upon those who occupy such seat, table, or room; and when any 
other property belonging to the University is damaged, or destroyed, 
or purloined, it shall be made good by all the students who were in 
town at the time.” So that the measure above mentioned is not 
necessary in order to recover damages. Should it be said, that an 
assessment upon all the students for depredations committed by a 
part of their body, would be unjust, we reply that besides this being 
the law of the University, there is no one of us who would not choose 
to pay such an assessment, rather than permit any of our number 
to suffer the disgrace of a public prosecution. + This disgrace to the 
young men, subjected to such a course, is immeasurably out of pro- 


* Appendix, p. 10. 

t From information, obtained from the Steward of the University, we are able 
to state that the highest amount of damages is estimated at $300; and this 
divided among 210 students, gives $1,43 for the assessment on each individual. 
Within the last two or three years there have been larger charges for special 
repairs upon the term bills. Zhe greater part of the above damages were 
incurred on Thursday, the 29th of May, three days after the President had com- 
municated to certain members of the Sophomore and Freshman Classes the notice 
that “legal process would be instituted,” &e. 
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portion to the offence committed, and it extends, moreover, to their 
parents and to the University. The depredations were committed 
in a moment of great excitement; and though we declare our most 
decided disapprobation of any such proceedings, yet when we con- 
sider the feelings of the perpetrators, and that the mode which they 
took of expressing their displeasure at treatment, which they esteemed 
unjust, was the one usual in such cases, we cannot but feel in the 
highest degree indignant that resort should be had to measures so 
exceedingly severe. Besides, in the present case, those concerned 
in the outrages could have been discovered through means pro- 
vided by the College Laws. Had the President required from each 
member of the classes in question to inform what he knew of the 
injuries committed, they would have been obliged to declare who 
were guilty, or, according to one of the laws, would have been 
subject to punishment for an high offence. (Ch. xv.§ 3.) ‘“ Re- 
fusing to give testimony in any case when requested by the Faculty 
or a committee thereof; or falsifying therein [is an high offence.] In 
all cases of an attempt to screen individuals, who have committed 
acts of disorder or violence, by withholding evidence, the Faculty 
may select for punishment any, who, by withholding evidence and 
sereening the guilty, shall thus appear to the satisfaction of the Fac- 
ulty to be actors in, or abettors of, the crime,” Had such a course 
been adopted towards the members of these two classes, we are con- 
fident that their sense of honor would have induced the guilty to 
surrender themselves to College punishment, rather than permit the 
rest to suffer on their account; but when threatened with a crimi- 
nal prosecution, many, of course, would make no confession that 
might criminate themselves. No milder means, that have come to 
our knowledge, were tried for the discovery of the perpetrators, and 
resort was had at the very first to a law which has seldom or never 
been carried into effect. Indeed, the President said to several mem- 
bers of the Freshman Class, that he had evidence amply sufficient 
against three or four students who were engaged in the late depreda- 
tions on the College property. Why legal process was instituted, 
when these three or four offenders were known, we have not been 
able to ascertain. 

We by no means claim an exemption from the laws of the Com- 
monwealth, and should any student injure the person or property of 
any citizen, so far from interfering, we should rejoice to see punish- 
ment inflicted upon him according to the law. But the relation 
between the students and the University is very different from that 
which subsists between one citizen and another. The government 
of the College is said to be towards us “in loco parentis,” and ought 
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certainly to use every means in its power to avoid any step, which 
tends, as this undoubtedly does, to the destruction of those feelings 
of kindness, which should exist between students and their instruc- 
ters. Therefore we think that a regard for the feelings both of the 
students and their parents, and a regard for the honor and inter- 
ests of the Institution, should have prevented the Faculty from 
taking a step so rash and precipitate. 

On the evening of Monday, May 26th, the day on which certain 
members aforementioned of the Sophomore and Freshman Classes 
were called up by the President, the disturbances were renewed by 
those classes. Immediately after, a meeting of the Faculty was held 
and one of the Freshmen, said to have been detected in scraping at 
prayers, was called up before them, The President then said to him ; 
«* Mr. do you acknowledge or deny the charge of making vio- 
lent disturbances at prayers?” “I deny it.” ‘There is one of the 
Faculty who is willing to swear that he saw you scrape with your 
feet at prayers, one evening last week.” The student then said; 
‘Sir, if one of the members of the Faculty is willing to swear that 
‘ he saw me make disturbances at prayers, I think it probable that it 
is true, but ZL do not recollect the circumstance to which he alludes.” 
The President told him to go to his room and stay there till sent for. 
When he returned the President read to him some of the laws, and 
said: “ Having violated these laws, your connexions with the Col- 
lege cease from this time, and you have nothing more to do with the 
College buildings and appurtenances.” These, as nearly as recol- 
lected by the student, are the words that passed, certainly the sub- 
stance of what was said; from which Mr. himself understood 
that he should never have permission to return, and such too was the 
impression of the students generally. 

It will be perceived from this statement, that this student was 
accused of having made disturbances on the week preceding Monday 
the 26th; and the statement in the President’s Circular [p. 4],* which 
says, that “the same disturbances were repeated the same evening 
(Monday), and one of the Freshmen was detected in making them,” 
is incorrect; and we have found from positive testimony, that on 
that evening the student in question did not make any disturbance 
whatsoever in prayers. 

When the circumstances of his dismissal were known throughout 
College, a meeting of the four classes was held, and a petition for 
the recall of this Freshman, signed by nearly two hundred students, 
was presented to the Faculty. After two days’ consideration, during 


* Appendix, p. 10. 
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which there was no disturbance, unless the absence of the Sophomore 
Class from prayers may be so considered, the petition was rejected. 
On the morning of the 29th, the Sophomores came into prayers in a 
body, and, in consequence of the disturbances, which they made, the 
services were not performed. After commons the whole Sophomore 
Class, with three exceptions, was dismissed. In the afternoon, meet- 
ings of the other three classes were held, separately, to receive the 
answer of the Faculty to the petition, presented two days before. 
Much indignation was expressed when the result was communicated. 
The general impression was, that the Freshman was dismissed with- 
out the possibility of returning, which, he being unmatriculated, was 
contrary to the laws; and another committee from the Senior Class 
was appointed to obtain from the President explicit information on 
this point. When it was ascertained that the student could return, 
the Senior Class was satisfied. The Junior and Freshman Classes, 
however, passed resolutions to make disturbances at prayers that 
evening. 

The reasons for the general belief that Mr. was “selected” 
by the Faculty and punished for an offence which he had committed 
in common with his class, are these : — 

He had attended none of the late class-meetings, and had not 
participated, in the slightest degree, in any of the depredations which 
had been committed on the College property. — The President in- 
formed him, and the committee, which carried up the petition, that 
“one of the Faculty was ready to swear that he saw him scrape at 
prayers;” now this student was so situated in the chapel as to have 
rendered it very difficult for any one of the Faculty to have seen 
him making any such disturbance. This circumstance seemed very 
strange, and we are not able to explain it. Before his admission to 
College, the President, among other observations, used words to this 
effect : “ Mr. there is something about your air, which makes 
me think you will not. have much respect for the Faculty; now all 
the Faculty, except myself, have to work for their living, and per- 
haps they might not hke your manners.” He also cautioned him, 
though from the South, against the company of Southerners. It is 
not strange, then, that it should be thought from these circumstances 
that there existed a prejudice against this individual. 

We understand that the President has publicly denied ever hav- 
ing declared to Southerners that he did not wish any of them in 
the College, or advised them to go somewhere else; but, on investi- 
gation, we find that there are many, who are willing to testify on oath, 
when it shall be required, that he has used such language towards 
them. Such observations may be forgotten by those who make them, 
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but they are not soon or easily effaced from the memory of those to 
whom they are addressed. 

At evening prayers of this day (Thursday, May 29th) the Juniors 
and Freshmen, according to their vote, made a disturbance. One 
of the Juniors, being detected, was dismissed for not less than a 
year. A meeting of his class was immediately held, and it was 
voted, “to wear crape on the left arm for three weeks, to publish 
an article in the papers in relation to the conduct of the President, 
and to burn him in effigy.” 

It is stated in the President’s Circular [p. 7]*, that on Friday morn- 
ing, two Freshmen, “ both of whom admitted they had Jed the class 
into the hall,’ &c. From this, one would naturally suppose that these 
individuals were the leaders of their class in this affair; but the 
truth is, that they had no leader, and had voted to walk in, as much 
as possible, in a body, so that no one might be singled out for 
punishment, and it was by mere accident that these two individuals 
entered the chapel first. If they were dismissed justly, the whole 
class ought to have been dismissed. 

After a careful investigation of facts, we are of opinion that the 
late disturbances in the University have not been altogether “ with- 
out cause or apology,” as stated in the President’s Circular; and 
although we declare our decided disapprobation of all the depreda- 
tions and outrages which have been committed, yet we must say, 
they were not without provocation, and that the fault les by no 
means upon the students alone. 

Perhaps the circumstances which we have related, have been only 
the immediate occasion of the recent disturbances. The causes 
have been long in operation. Besides the local prejudices, to which 
we have above alluded, the manners of President Quincy toward 
many of the students have not been such as to conciliate their esteem 
or affection. His defective memory, and the natural impetuosity of 
his character, often give him the appearance of acting in an arbitrary 
and capricious manner ; and though his friends allow his sincerity 
and integrity, yet it cannot be wondered at that many of the students, 
whom he has not made his friends, should entertain a different 
opinion. 

In relating these circumstances we have endeavoured to be as 
impartial as possible, and have stated no fact for the truth of which 
we have not obtained positive evidence. 


June 11th, 1834. 


* Appendix, p. 12. 


APPENDIX. 


Harvarp University, June 4, 1834. 


[1] A series of trespasses having been recently committed upon the buildings 
and property of this Seminary, of a most injurious and disgraceful character, ac- 
companied by a succession of disturbances, extraordinary and without cause, or 
apology, it has been deemed the duty of the Faculty to communicate to the 
parents or guardians of each member of the Institution, the nature and course 
of these outrages ; — the proceedings, which have already been adopted, and the 
reasons of those, which it is deemed indispensable for the safety and discipline of 
the Institution to pursue. 

The exact course of events will be traced, in the order of their occurrence, 
and without comment. A simple statement of facts is all that is deemed neces- 


sary. 

On the 19th of May last, the Instructer of the Freshman Class in Greek, re- 
ported to the President that one of that Class, when reciting to him, stopped and 
refused to recite farther; on being told by his Instructer that when “ he directed 
any thing to be translated, he expected it would be done,” the student replied, 
«{ do not recognise your authority,” shut his book, and paid no attention to his 
recitation afterward. These expressions were used in presence of the reciting 
section. 

The student having been sent for immediately by the President, and ques- 
tioned, did not deny, in any material point, the statement of his Instructer. The 
President, after attempting to convince him [2] of the impropriety of such language, 
in his relation to the Instructer and the Institution, without success, thought it 
best to postpone any proceedings upon the subject, uutil opportunity should be 
given for any temporary excitement to subside. Accordingly he allowed a day 
to intervene. On the 2lst of May, the President sent for him again. The stu~ 
dent then said, that by the words which he used, he did not mean to deny the 
general authority of the Instructer to question him on his lessons; and that he 
thought the words he used were, “I do not acknowledge such authority,” adding 
that he never would recognise the right of any man to say to him, that “ what 
he said must be done—must be done.” Being advised to see his Instructer, 
and make such apology or explanation as the circumstances of the case seemed 
to require; he refused, and said that he had determined to take up his connexions 
with the Seminary. This he had a right todo; being a man of full age (nearly 
28 years old). Being advised against such a step, and persisting in it, he was 
told, it was then necessary for the President to call a meeting of the Faculty, and 
ascertain whether they would permit his connexions to be taken up, without some 
College censure. 

This was accordingly done. At the meeting of the Faculty, it was decided he 
should have leave to take up his connexions. It appearing that he had been 
advised against this step, and persisting in his intentions — the Faculty acceded. 
They were accordingly dissolved by himself, voluntarily, on the 21st of May. 

On that night (Wednesday), between the hours of ten and one, the room oc- 
cupied by the Greek Instructer, above mentioned, as a recitation room, was torn 
in pieces by some students, all its furniture broken, and every window dashed 
out. The windows of a room, occupied by the Steward of the College, were also 
destroyed, and those of a chamber, occupied by a Professor, were broken. 

The morning and evening daily prayers were, on the next day (Thursday), 
interrupted by scraping, whistling, groaning, and other disgraceful noises, com- 
mencing in the Freshman Class, and seconded by the Sophomore; apparently, 
however, confined to a few in each, 
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On this night a watch was set for the protection of the College property. It 
was attacked with stones by several students, An [3] affray ensued. One of 
the assailants was recognised, and reported to the Faculty. 

At the next morning and evening daily prayers (Friday) the disturbances were 
continued with renewed violence, by the explosion of crackers, and other modes 
of noisy annoyance. 

On the same evening, about midnight, the chapel bell was rung, (a cord having 
been attached to it,) accompanied by great noises in the yard, which had an 
obvious connexion with the room of the same student, who, the night before, had 
the affray with the watch. 

The succeeding morning (Saturday) an inflammatory written notice haying 
been found on the advertising board of the University, just before morning pray- 
ers, calling a meeting of the Freshman Class to petition for the removal of au 
obnoxious officer, it was taken down; and the disturbances at prayers continuing, 
the Freshman Class were stopped after prayers by the President, and such a 
general address was made to them, as he thought would have a tendency to allay 
their excitement, by suitable explanations and remarks. 

On the succeeding Monday (26th of May) the disturbances were renewed. 
The President deemed it his duty, and after consulting members of the Corpo- 
ration, determined to warn the students of the Sophomore and Freshman Classes 
of the danger to which they were exposing themselves. For this purpose, and 
as a mode most likely to be effectual, he sent for nine members of the Fresh- 
man and eight of the Sophomore Class, and that there might be no misappre- 
hension, read to them, deliberately, a paper of the following purport — 

« That by the laws of the College, it was made the duty of the Faculty, and 
that he knew it was the determination of the members of the Corporation, to 
adyise them, if it should be thought necessary, to take such measures by legal 
process, civil or criminal, to punish or prevent such outrages as had been com- 
mitted on the College property ;— that by such proceedings every member of 
the Class might be compelled, if necessary, under oath to declare what he knows 
of those outrages ;— that it was the earnest wish of the President and of every 
member of the Government to prevent such a resort ; — that if these disturbances 
were put an end to, no prosecution should be instituted; —that if such dis- 
turbances [4] and trespasses were continued or renewed, the Faculty would be 
compelled by their duty to pursue that course.” 

The President then expressed his wish to the young men, who had been thus 
sent for, that they would communicate the above to their Classmates — not in 
the character of a threat but as the performance of a duty, thus to give a friendly 
notice to induce well disposed young men to codperate with the Government, and 
to influence their Classmates to prevent farther outrages and disturbances. 

The same disturbances were repeated the same evening, and one of the Fresh- 
man Class was detected in making them. 

Faculty meetings were immediately held, and the student, who had been re- 
vognised as connected with the attack on the watch, was dismissed from the 
Seminary ; and the student detected in making the disturbances at prayers had 
his term of probation closed; he not having been matriculated. Both of them 
had been permitted to be heard, before the decision of the Faculty took place. 

A petition was now prepared, and signed by a majority of all the students, 
praying for the restoration of the unmatriculated student, — admitting his guilt, 
but asserting that others were equally, or even more guilty, and that it was unjust 
to select him. 

This petition was presented, on the same day, by four members of the College, 
one from each class, On the same evening, the whole Sophomore Class (with 
three exceptions) absented themselves from prayers. 

On the next morning and evening (Wednesday the 28th) the Sophomore Class 
(with the above exceptions) absented themselves again in a body from daily 
prayers. 

_ On this evening the Faculty again met, and, after long deliberation, the follow- 
ing vote was passed. 

“‘ Whereas, during the course of the last ten days, great disorders have occurred 
in the Sophomore Class, with repeated instances of indecent conduct, at daily 
worship, and other acts of insult and insubordination, indicating a state of excite- 
ment and disorder, wholly incompatible with the honor of the College and useful 
instruction ; and eventuating in a successive absenting themselves of the whole 
Class (with three exceptions) from daily worship, thereupon 


11 


[5] « Voted, That all the members of the Sophomore Class (with the above 
exceptions) be dismissed from the College, and be ordered to leave Cambridge 
immediately after Commons; which, for that Class, are to cease after breakfast.” 

This Vote, it was understood by the Faculty, was not to be communicated to 
the Sophomore Class, in case they came into prayers the next morning and behav- 
ed in an orderly manner. 

The next morning (Thursday 29th) the Sophomore Class came into the Chapel, 
in a body, entering at the door, opposite to that at which they were accustomed to 
enter, and marching two and two across the Chapel, took their seats, and as soon as 
the religious services commenced, began a series of offensive noises, groanings, 
firing of crackers, to such a degree, that the President deemed it his duty to re- 
quest the officiating Clergyman to suspend the attempt to proceed with those ser- 
vices, and dismissed the meeting. 

Immediately after this, the President communicated in succession to the several 
members of the Sophomore Class the Vote of the Faculty, dismissing them from 
College, and ordered them to quit Cambridge before 12 o’clock. 

In the course of the forenoon, a series of disgraceful and riotous proceedings 
were had in the College yard for several hours; after which the Class went away. 

On the evening preceding (Wednesday 28th), the Faculty had also taken into 
consideration the petition of the several members of the four Classes of under- 
graduates, and passed the following vote. 

« Ata meeting of the Faculty of Harvard University, 28th of May, 1834, the 
President laid before the Board the petition of sundry members of the four classes 
of undergraduates, requesting a reconsideration of the vote passed at the last meet- 
ing relative to a and thereupon, after great consideration, 

« Voted, That the President be requested to state to the Committee, charged 
with the above petition, that from a high respect for the individuals presenting that 
petition, and the importance of the subject, the Faculty have again taken into 
their consideration the subject-matter of the closing of the said student’s probation, 
and the consequent ceasing of his connexions with the University, [6] and they 
find, that by the laws of the College, whenever ‘a student, during the time of his 
probation, fails to manifest such a degree of disposition to good order and obedience 
to the laws, as shall be satisfactory to the Faculty, his connexions shall cease.’ 

« They find also that, in this case, the said student did fail so to conduct himself 
to the satisfaction of the Faculty; having been proved to their satisfaction to have 
been guilty of the offence, on account of which his probation was terminated. 
His guilt is admitted by the petition itself, and the ground upon which his restora- 
tion is asked, is that others are equally and even more guilty, and have not, in 
like manner, been dismissed. 

«The Faculty did not ¢ select’ is from individuals proved 
to be equally guilty. On the contrary, he was the only one in relation to whom 
they had such satisfactory proof. And whenever similar proof shall exist against 
any other individuals, they will be dealt with, in like manner, as the laws and 
discipline of the University require. 

« Upon the most mature deliberation and examination, the Faculty regret that 
it has become their duty, under these circumstances, not to grant the request 
stated in said petition.” 

This Vote was communicated to the three remaining Classes, by delivering, 
about noon of the next day (Thursday 29th), a copy to each member of the Com- 
mittee belonging to the respective Classes. 

Each Class met immediately after Commons; and in the course of the after- 
noon the windows of three recitation rooms in University Hall, as also those of 
the entry, were broken, and the furniture of two of them destroyed. 

On the same evening the Freshman Class, with the exception of six or seven, 
came into prayers marching two and two, and took their seats on the Sophomore 
benches, and as soon as the religious services commenced, began the same noises 
as before. This Class were now, for the first time, joined by the Juniors, in which 
Class scraping with the feet and knocking on the benches occurred. Under all 
the annoyance, however, the religious exercises were performed. 

[7] On the next day (Friday 30th) another meeting of the Faculty was held, 
and one of the Juniors having been reported for being concerned in the noises at 
prayers of the preceding evening, and admitting the fact, he was dismissed from 
College for not less than one year. 


* The name of “the unmatriculated student” was here inserted. 
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On the previous evening, the Faculty had taken into consideration the combin’- 
tion to disobey the laws, in the majority of the Freshman Class, evidenced by their 
entering the Chapel in a body, and taking their seats, on the Sophomore benches, 
in an irregular manner, and decided to apply the law of the College, which directs 
that in these cases, the most culpable, when known, should be selected. 

On Friday morning, two Freshmen, both of whom admitted they had led the 
Class into the Hall, — one of whom also admitted, and the other of whom did not 
deny, that he had voted for the measure, at the previous meeting of the Freshman 
Class, were deemed subjects most proper to be selected, for punishment, under all 
the circumstances; and accordingly both were dismissed from the Seminary for a 
term, not less than six months. 

On Friday evening, while prayers were proceeding in the Chapel, with a very 
considerable degree of silence and quiet, the services were suddenly disturbed by 
a loud shout‘and clapping of hands and groaning in the north-lower entry of the 
Chapel, apparently made by persons running through it. 

The Faculty having been immediately called together, after prayers, it was 
proved to their satisfaction, that several students, two of whom were Freshmen, 
and who were identified, took their stand in front of the Chapel, as the hell was 
tolling for prayevs, and were see, beckoning to other students. as if desirous to 
collect them together. Only, however, one or two joined them. ‘They waited in 
front of the Chapel until the bell had ceased tolling for prayers, and until time 
enough had elapsed for the religious services to have commenced, when the whole 
collection ran towards, the lower north-entry of University Hall, and as soon as 
they entered, the noise and the clapping was heard, which had disturbed the 

rayers. 
’ The two Freshmen, who had been thus identified, being sent for by the Facul- 
“ty, admitted all the facts above stated, and also [8] admitted that the noise was 
made while they were in the entry. They only denied they made it. On being 
told they were responsible for it as accessories, and would be punished as such 
unless they should show who didit; both declined doing this, and were both dis- 
missed from the Seminary for a term not less than nine months. 

This was communicated to them on the next day (Saturday 31st). On the suc- 
ceeding Monday (June 2d) the Faculty met, and the law of the College, Chap. 
XIV. s. 12, was submitted to them for their consideration, in reference to the 
trespasses and disturbances which had occurred; and in the following words, viz. 

«12. In all cases of gross injuries or depredations upon the property of the 
University or others; or of gross trespasses or injuries done to persons or property 
within the precincts of the University, or charged upon any of its members; or 
whenever the nature and circumstances of the offence in the judgment of the 
Faculty require, —it shall be their duty to cause prosecution to be instituted 
before the established tribunals of the State, and the forms of proceeding to be 
pursued, which are usually applied to like crimes and misdemeanors when com- 
mitted by other citizens, or residents, according to the laws of the Common- 
wealth.” 

Whereupon it was Voted, “ That in the opinion of the Faculty, the nature and 
circumstances of the trespasses and disturbances, existing in the University, re- 
quire that a prosecution should be instituted before the tribunals of the State.” ; 

On the same day, the above proceedings of the Faculty were submitted to the 
President and Fellows of the College, who thereupon Voted, ‘ That in aid of the 
proceedings to be instituted by the Faculty in conformity with the Law, the Presi- 
dent be authorized to employ such counsel as he should see fit.” 

On the same evening (2d of June), at a meeting of the Faculty, it was. Voted, 
“‘ That the President be requested to employ counsel to take such measures, with 
their advice, as he may deem expedient, to carry into effect the prosecution voted 
at the last meeting.” 


Signed, by order of the Faculty, 
JOSIAH QUINCY, President. 


HARVARD UNIVERSITY, 


JUNE 4, 1884. 


A series of trespasses having been recently committed upon 
the buildings and property of this Seminary, of a most injurious 
and disgraceful character, accompanied by a succession of disturb- 
ances, extraordinary and. without cause, or apology, it has been 
deemed the duty of the Faculty to communicate to the parents 
or guardians of each member of the Institution, the nature and 
course of these outrages ;—the proceedings, which have already 
been adopted, and the reasons of those, which it is deemed indis- 
pensable for the safety and discipline of the Institution to pursue. ° 

The exact course of events will be traced, in the order of their 
occurrence, and without comment. A simple statement of facts 
is all that is deemed necessary. 

On the 19th of May last, the Instructer of the Freshman Class 
in Greek, reported to the President that one of that Class, when 
reciting to him, stopped and refused to recite farther; on being 
told by his Instructer that when “ he directed any thing to be trans- 
lated, he expected it would be done,” the student replied, “I 
do not recognize your authority,” shut his book and paid no atten- 
tion to his recitation afterward. These expressions were used in 
presence of the reciting section. 

The student having been sent for immediately by the President, 
and questioned, did not deny, in any material point, the statement 
of his Instructer. The President, after attempting to convince him 
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of the impropriety of such language, in his relation to the Instructer 
and the Institution, without success, thought it best to postpone any 
proceedings upon the subject, until opportunity should be given 
for any temporary excitement to subside. Accordingly he allowed 
a day to intervene. On the 2Ist of May, the President sent for 
him again. The student then said, that by the words which he 
used, he did not mean to deny the general authority of the In- 
structer to question him on his lessons ; and that he thought the 
words he used were, “I do not acknowledge such authority,” add- 
ing that he never would recognize the right of any man to say to 
him, that “what he said must be done—must be done.” —Being 
advised to see his Instructer, and make such apology or explana- 
tion as the circumstances of the case seemed to require ;_ he re- 
fused, and said that he had determined to take up his connexions 
with the Seminary. This he had a right to do; being a man of 
full age. (nearly 23 years old.) Being advised against such a step, 
and persisting in it, he was told, it was then necessary for the Pres- 
ident to call a meeting of the Faculty, and ascertain whether they 
would permit his connexions to be taken up, without some College 
censure. 

This was accordingly done. At the meeting of the Faculty, 
it was decided he showld have leave to take up his connexions. 
It appearing that he had been advised against this step, and per- 
sisting in his intentions —the Faculty acceded. They were ac- 
cordingly dissolved by himself, voluntarily, on the 21st of May. 

On that night, (Wednesday) between the hours of ten and one, 
the room occupied by the Greek Instructer, above-mentioned, as 
a recitation room, was torn in pieces by some students, all its fur- 
niture broken, and every window dashed out. 'The windows of a 
room, occupied by the Steward of the College, were also destroy- 
ed, and those-of a chamber, occupied by a Professor, were broken, 

The morning and evening daily prayers were, on the next day, 
(Thursday) interrupted by scraping, whistling, groaning and other 
disgraceful noises, commencing in the Freshman Class, and sec- 
onded by the Sophomore ; apparently, however, confined to a 
few in each. 

On this night a watch was set for the protection of the College 
property. It was attacked with stones by several students. An 
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affray ensued. One of the assailants was recognized, and reported 
to the Faculty. 

At the next morning and evening daily prayers (Friday) the 
disturbances were continued with renewed violence, by the explo- 
sion of crackers, and other modes of noisy annoyance. 

On the same evening, about midnight, the chapel bell was rung, 
(a cord having been attached to it,) accompanied by great noises 
in the yard, which had an obvious connexion with the room of the 
same student, who, the night before, had the affray with the watch. 

The succeeding morning (Saturday) an inflammatory, written 
notice having been found on the advertising board of the Univer- 
sity, just before morning prayers, calling a meeting of the Fresh- 
man Class to petition for the removal of an obnoxious officer, it 
was taken down; and the disturbances at prayers continuing, the 
Freshman Class were stopped after prayers by the President, and 
such a general address was made to them, as he thought would 
have a tendency to allay their excitement, by suitable explanations 
and remarks. 

On the succeeding Monday (26th of May) the disturbances 
were renewed. ‘The President deemed it his duty, and after con- 
sulting members of the Corporation, determined to warn the stu- 
dents of the Sophomore and Freshman Classes of the danger to 
which they were exposing themselves. or this purpose, and as 
a mode most likely to be effectual, he sent for nine members of 
the Freshman and eight of the Sophomore Class, and that there 
might be no misapprehension, read to them, deliberately, a paper 
of the following purport — 

“That by the laws of the College, i¢ was made the duty of the 
Faculty, and that he knew it was the determination of the mem- 
bers of the Corporation, to advise them if it should be thought 
necessary, to take such measures by legal process, civil or criminal, 
to punish or prevent such outrages as had been committed on the 
College property ;—that by such proceedings every member of 
the Class, might be compelled, if necessary, under oath to de- 
clare what he knows of those outrages ;—that it was the earnest 
wish of the President and of every member of the government to 
prevent such a resort ;—that if these disturbances were put an 
end to, no prosecution should be instituted ;—that if such disturb- 
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ances and trespasses were continued or renewed, the Faculty would 
be compelled by their duty to pursue that course.” 

“The President then expressed his wish, to the young men, 
who had been thus sent for, that they would communicate the 
above to their Classmates—not in the character of a threat but as 
the performance of a duty, thus to give a friendly notice to induce 
well disposed young men to co-operate with the Government, and 
to influence their Classmates to prevent farther outrages and dis- 
turbances.” 

The same disturbances were repeated the same evening, and 
one of the Freshman Class was detected in making them. 

Faculty meetings were immediately held, and the student, who 
had been recognized as connected with the attack on the watch, 
was dismissed from the Seminary ; and the student detected in 
making the disturbances at prayers had his term of probation 

_closed ; he not having been matriculated. Both of them had been 
permitted to be heard, before the decision of the Faculty took place. 

A petition was now prepared, and signed by a majority of all 
the students, praying for the restoration of the unmatriculated stu- 
dent,—admitting his guilt, but asserting that others were equally, 
or even more guilty, and that it was unjust to select him. 

This petition was presented, on the same day, by four members 
of the College, one from each class. On the same evening, the 
whole Sophomore Class, (with three exceptions) absented them- 
selves from prayers. 

,, On the next morning and evening (Wednesday the 28th) the 
Sophomore Class, (with the above exceptions) absented them- 
selves again in a body from daily prayers. 

On this evening, the Faculty again met, and, after long de- 
liberation, the following vote was passed. 

«Whereas, during the course of the last ten days, great dis- 
orders have occurred in the Sophomore Class, with repeated in- 
stances of mdecent conduct, at daily worship, and other acts of 
insult and insubordination, indicating a state of excitement and dis- 
order, wholly incompatible, with the honor of the College and 
useful instruction ; and eventuating in a successive absenting them- 


selves of the whole Class, (with three exceptions) from daily 
worship, thereupon 
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“Voted, That all the members of the Sophomore Class, (with 
the above exceptions,) be dismissed from the College and be 
ordered to leave Cambridge immediately after Commons ; which, 
for that Class are to cease after breakfast.” 

This Vote, it was understood by the Faculty, was not to be 
communicated to the Sophomore Class, in case they came into 
prayers the next morning and behaved in an orderly manner. 

The next morning (Thursday 29th) the Sophomore Class came 
into the Chapel, in a body, entering at the door, opposite to that 
at which they were accustomed to enter, and marching two and 
two, across the Chapel, took their seats, and as soon as the reli- 
gious services commenced, began a series of offensive noises, groan- 
ings, firing of crackers, to such a degree that the President deemed 
it his duty to request the officiating Clergyman, to suspend the 
attempt to proceed with those services, and dismissed the meeting. 

Immediately after this, the President communicated in succes- 
sion to the several members of the Sophomore Class the Vote of 
the Faculty, dismissing them from College, and ordered them to 
quit Cambridge before 12 o’clock. 

In the course of the forenoon, a series of disgraceful and riotous 
proceedings were had in the College yard for several hours. After 
which the class went away. 

On the evening preceding (Wednesday 28th,) the Faculty had 
also taken into consideration the petition of the several members 
of the four classes of undergraduates, and passed the following vote. 

“At a meeting of the Faculty of Harvard University, 28th of 
May, 1834, the President laid before the Board the petition of sun- 
dry members of the four classes of undergraduates, requesting a re- 
consideration of the vote passed at the last meeting relative to 

* and thereupon after great consideration, 

“Voted, That the President be requested to state to the Com- 
mittee, charged with the above petition, that from a high respect 
for the individuals presenting that petition, and the importance of 
the subject, the Faculty have again taken into their consideration 
the subject matter of the closing of the said student’s probation, 
and the consequent ceasing of his connexions with the University, 


* The name of “ the unmatriculated student” was here inserted. 
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and they find that by the laws of the College, whenever “a stu- 
dent, during the time of his probation, fails to manifest such a de- 
gree of disposition to good order, and obedience to the laws as 
shall be satisfactory to the Faculty, his connexions shall cease.” 

«They find also that, in this case, the said student did fail so to 
conduct himself to the satisfaction of the Faculty; having been 
proved to their satisfaction to have been guilty of the offence on 
account of which his probation was terminated. His guilt is ad- 
mitted by the petition itself, and the ground upon which his restora- 
tion is asked, is that others are equally and even more guilty and 
have not, in like manner, been dismissed. 

“The Faculty did not “ select” - 
from individuals proved to be equally guilty. On the contrary, 
he was the only one in relation to whom they had such satisfactory 
proof. And whenever similar proof shall exist against any other 
individuals, they will be dealt with, in like manner, as the laws 
and discipline of the University require. 

“Upon the most mature deliberation and examination, the Fac- 
ulty regret that it has become their duty under these circumstances, 
not to grant the request stated in said petition.” 

This vote was communicated to the three remaining Classes, 
by delivering about noon of the next day (Thursday 29th,) a 
copy to each member of the Committee belonging to the respec- 
tive classes. 

Each Class met, immediately after Commons. And in the 
‘course of the afternoon the windows of three recitation rooms in 
University Hall, as also those of the entry were broken, and the 
furniture of two of them destroyed. 

On the same evening, the Freshman Class, with the exception 
of six or seven, came into prayers marching two and two, and 
took their seats on the Sophomore benches, and as soon the reli- 
gious services commenced, began the same noises as before. This 
Class were now for the first time joined by the Juniors, in which 
Class scraping with the feet and knocking on the benches occur- 
red. Under all the annoyance, however, the religious exercises 
were performed. 


* The name of “the unmatriculated student” was here inserted. 
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On the next day (Friday 30th,) another meeting of the Faculty 
was held, and one of the Juniors having been reported for being 
concerned in the noises at prayers of the preceding evening, and 
admitting the fact, he was dismissed from the College for not less 
than one year. 

On the previous evening, the Faculty had taken into considera- 
tion the combination to disobey the laws, in the majority of the 
Freshman Class, evidenced by their entering the Chapel in a body 
and taking their seats, on the Sophomore benches, in an irregular 
manner, and decided to apply a law of the College, which directs 
that in these cases, the most culpable, when known should be 
selected. 

On Friday morning, two Freshmen, both of whom admitted 
they had led the Class into the Hall,—one of whom also admitted, 
and the other of whom did not deny, that he had voted for the 
measure, at the previous meeting of the Freshman Class, were 
deemed subjects most proper to be selected, for punishment, un- 
der all the circumstances; and accordingly both were dismissed 
from the Seminary for a term, not less than six months. 

On Friday evening, while prayers were proceeding in the Cha- 
pel, with a very considerable degree of silence and quiet, the 
services were suddenly disturbed by a loud shout and clapping of 
hands and groaning in the North-lower entry of the Chapel, ap- 
parently made by persons running through it. 

The Faculty having been immediately called together, after 
prayers, it was proved to their satisfaction that several students, 
two of whom were Freshmen, and who were identified, took their 
stand in front of the Chapel, as the bell was tolling for prayers, 
and were seen beckoning to other students as if desirous to collect 
them together. Only, however, one or two joined them. They 
waited in front of the Chapel until the bell had ceased tolling 
for prayers, and until time enough had elapsed for the religious 
services to have commenced, when the whole collection ran to- 
wards the lower North-entry of University Hall, and as soon as 
they entered, the noise and the clapping was heard, which had 
disturbed the prayers. 

The two Freshmen who had been thus identified, being sent 
for by the Faculty, admitted all the facts above stated, and also 
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admitted that the noise was made while they were in the entry. 
They only denied they made it. On being told they were re- 
sponsible for it as accessories, and would be punished as such un- 
less they should show who did it; both declined doing this, and 
were both dismissed from the Seminary for a term not less than 
nine months. ys 

This was communicated to them on the next day (Saturday 
31st). On the succeeding Monday (June 2d) the Faculty met, 
and the law of the College, Chap. XIV. s. 12, was submitted to 
them for their consideration, and in teferéence to the trespasses and 
disturbances which had occurred ; and in the following words, viz. 

«12. In all cases of gross injuries or depredations upon the 
property of the University or others; or of gross trespasses or 
injuries done to persons or property within the precincts of the 
University, or charged upon any of its members ; or whenever the 
nature and circumstances of the offence in the judgment of the 
Faculty require,—it shall be their duty to cause prosecution to be 
instituted before the established tribunals of the State, and the 
forms of proceeding to be pursued, which are usually applied to 
like crimes and misdemeanors when committed by other citizens, 
or residents, according to the laws of the Commonwealth.” 

Whereupon it was Voted, that in the opinion of the Faculty, 
the nature and circumstances of the trespasses and disturbances, 
existing in the University, require that a prosecution should be 
instituted before the tribunals of the State. 

On the same day, the above proceedings of the Faculty were , 
submitted to the President and Fellows of the College, who there- 
upon Voted, “ That in aid of the proceedings to be instituted by 
the Faculty in conformity with the Law, the President be autho- 
rized to employ such counsel as he should see fit.” 

On th» game evgniag, (24 cf June) at a meetins of the Faculty 
it was Voted, “That the President be requested to employ coun- 
sel and take such measures, with their advice as he may deem 
expedient, to carry into effect the prosecution voted, at the last 
meeting.” 


Signed, by Order of the Faculty, 
JOSIAH QUINCY, PresipEnt. 
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Commonwealth of Massachusetts. 


To His Excellency the Governor, and the 
Honorable Council : 


The Inspectors of the Massachusetts State Prison re- 
spectfully submit their report for the year ending on the 
thirtieth day of September, 1836. 

On the 30th September, 1835, there were 279 con- 
victs in the prison. During the past year, 81 have been 
discharged on expiration of their sentences, 1 by pardon, 
6 by remission of punishment, 4 have died, 6 have es- 
caped, and 97 have been received: so that the whole 
number is now 278. Of these, 9 are patients in the hos- 
pital, or unable to labor ; 3 are in the cells; 23 are em- 
ployed in menial offices, and 243 are employed in various 
kinds of business yielding an income. 

Of the 97 received since our last report, only 9 are 
under sentence’ for crimes against the person,—and the 
remaining 88 for offences against property and morals. 
26 of those received last year are foreigners, of whom 12 
are from Ireland. 

There have been only seven cases of recommitment 
the past year; and of them six were convicts who have 
been before in the institution since the adoption of the 
present discipline in January, 1830. 

The number of convicts now in the prison is about the 
same as has been found here at this season, during the 
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last three years, but is much less than the average number 
on every 30th day of September during the last sixteen 
years. When we consider this fact, the very small num- 
ber of recommitments, and the great increase of our 
population, we find strong and gratifying evidence that 
the amount of crime decreases. We think this decrease 
may be attributed partly to the system of discipline in 
this place, which reforms some, gives habits of industry 
and obedience to more, and deters most convicts from the 
commission of crimes which may lead to their recommit- 
ment. Butother causes are also in operation to diminish 
the amount of crime. Among the most effectual, are the 
success of the cause of temperance, the establishment of 
institutions for the care, protection, and education of the 
poor,—for the rational punishment and reformation of 
juvenile offenders,—and the efforts made to assist the 
poor, in the best possible mode, by giving them the means 
of earning an honest livelihood. ‘This diminution of 
crime is also to be attributed, in no small degree, to the 
general prosperity of our country. Should that prosperity 
cease, the number of the poor, the idle, and the intem- 
perate will increase, and the number of prisoners in our 
penitentiary and gaols will increase also. 

During the past year, the health of the convicts has 
been good. ‘The small number of deaths shows that their 
simple diet, constant labor, and systematic course of life 
are peculiarly favorable to health. Before their admis- 
sion to this place, a very large majority of them were in- 
temperate, and nearly all of them idle and dissipated in 
various ways. But no ill effect is found to arise from 
their sudden and entire abandonment of every bad habit 
and every vicious indulgence. 

Still, whenever so many persons are collected together, 
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much time will be lost by sickness, or by slight indisposi- 
tion. The records of the prison show, that during the 
past year 2668 days of labor have been wholly lost by 
sickness ;—and 511 days more may be considered as lost 
on the part of those who have been so unwell as to be 
relieved from hard work, but who have not been so sick 
as to be relieved and kept in the hospital. 

In an institution of this kind, it is desirable to know 
the average daily expense of maintaining each prisoner. 
Charging them with their food, clothing, ‘the hospital 
expenses, fuel, salaries of officers, moneys paid on the 
transportation and on the discharge of prisoners, and for 
repairs, the expense per man was about 34 cents, 8 mills, 
in the year ending 30th September, 1835, and about 
38 cents, 8 mills, in the year ending 30th September, 
1836. ‘The daily expense per man, for food and clothing 
only, were about 11 cents, 3 mills, in the first of said 
years,—and about 11 cents, 4 mills, the last year. 

During the past year, the prisoners have generally been 
industrious and obedient. 108 of them are employed in 
hammering stone, and 89 by contractors, who pay daily 
wages for their labor. Complaint is very seldom made 
by any contractor, that a convict is idle or refractory. 
And, as the last class of prisoners is carefully watched by 
the contractor, or his agent, and by the turnkeys, it is not 
easy for bad behaviour or neglect of duty to escape notice. 
For further information concerning the business conducted 
in the prison, and the number of convicts employed in 
each department, we respectfully refer to the tabular 
statements, prepared by the warden, and accompanying 
this Report. 

In an institution of this kind, containing the average 
number of about 280 prisoners, many of whom are most 
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ingenious and resolute, we must not be surprised if escapes 
sometimes occur, nor that men, who are here on long 
terms, make, as well as seize, any and every opportunity 
of regaining their liberty. On the night of the 17th day 
of September last, seven prisoners effected their escape 
from the hospital, one of whom has been retaken, and is 
now at labor in the prison. It appears that this escape 
was effected by means of false keys. It is not ascertain- 
ed when or by whom the keys were made. Immediately 
on being informed of the escape, the inspectors met and 
very carefully examined the subject, and we are unani- 
mously and clearly of opinion, that not the least blame 
attaches to the Warden, or his Deputy, concerning it. 
_An additional officer is now stationed, day and night, in 
the hospital,—and we do not apprehend a similar occur- 
rence under the present arrangements. 

The statements of the financial concerns of the prison. 
for the year ending this day, have been prepared, and 
will be immediately deposited in the office of the Treas- 
urer of the Commonwealth. The personal property has 
been carefully appraised, in the usual manner, by skilful 
persons not connected with the prison, and in whose judg- 
ment entire confidence may be placed. The residue of 
the available property of the institution consists of debts 
believed to be good, and of a balance of money. 

The nominal balance to the credit of the prison is 
$17,485,74. From this, the sum of $1813,33 is de- 
ducted on account of unsettled demands; and we have 
also deemed it prudent to make a further deduction of 
fifteen per cent, or $2244,16 from the appraised value of 
the stone, as we apprehend a decline in the value of that 
article. But after these deductions, there still remains 
the sum of $13,428,25, as the net gain of the prison on 
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the business of the last year. It will be borne in mind, 
that this balance stands to the credit of the prison after 
paying all expenses whatever, including the salaries of 
officers, maintaining and clothing the convicts, and all 
other charges concerning them or the institution. 

The above result shows that, as far as concerns the 
management of the financial affairs of the prison, the 
Warden needs no praise from us. And we are gratified 
in being able to say, that this pecuniary gain has been 
made without ever losing sight of the religious and moral 
objects of the institution. ‘The Warden, Deputy Warden, 
Chaplain, Physician, and most of the subordinate officers 
have shown, at all times, a devotedness to the interests 
of the prison, and an untiring and united zeal in the pro- 
motion of them, which deserve our warm commendation. 

The Legislature, at its last session, appropriated $3,000 
for filling up part of the flats adjoining the yard, and also 
authorized an arrangement to be made concerning the 
construction of the Charlestown Branch Rail-road across 
the wharf and flats of the Prison. It has been thought 
expedient not to commence the work proposed in this 
resolve until the location and mode of constructing that 
Rail-road should be determined. It is probable that this 
will be done soon, so that the flats may be filled up in 
part during the ensuing year. 

During the last session of the Legislature, a condition- 
al act was passed for adding $50 per annum to the sala- 
ry of each turnkey and watchman,—and also allowing 
fuel to the officers residing within the precincts of the 
prison. We respectfully recommend that this addition to 
those salaries be made without condition. 

The annual salary of each turnkey is now $550, and 
that of each watchman is $400. There are eight turn- 
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keys, seven of whom have families,—and twelve watch- 
men, of whom six have families. 

It is well known that rents and all the expenses of living 
have greatly increased within the two last years; and 
we think some addition should also be made to these sal- 
aries. They should not be changed often, nor vary with 
the varying prosperity of the institution,—but should 
have relation to the services required, the expense of 
living, and the price of labor and rate of salaries else- 
where. In most cases, a person inoffice may, if he have 
time and opportunity, earn something in addition to his 
salary. But here the law prohibits every officer, (ex- 
cepting the inspectors, physician, and chaplain,) from en- 
gaging in any other employment. ‘The services required 
of the watchmen and turnkeys are arduous. very 
watchman must be on the walls one day out or two 
through the year, and frequently on the night watch. 
When not on guard, they are constantly employed in 
some service for the Prison ;—and, like all other officers, 
must attend toany duty which the Warden or his Deputy 
may assign to them. All the watchmen and turnkeys 
must be in the prison soon after sunrise, and remain there 
till night, excepting that about thirty minutes are allowed 
them at each meal. 

Each turnkey is often on duty as a watchman during 
part of the night, and some one of them is constantly in 
the guard-room by day and by night. 

A turnkey is placed as an overseer of the convicts in 
each workshop, and he can never leave them while they 
are there, unless relieved by another officer. ‘To direct 
their labor, he must be well acquainted with the business 
done for the institution in his department. To secure 
their good behaviour, silence, and constant industry, and 
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to prevent their injuring or destroying any property en- 
trusted to them, his vigilance must be unceasing. He 
must suffer no conversation among them unless by his 
permission and in his presence ; for that would encourage 
idleness, lessen the severity of their punishment, and 
give facilities for them to demoralize each other, and ar- 
range plans for mutiny. Though they labor together, 
they must never converse, excepting under the restric- 
tions we have mentioned. ‘This is one of the most im- 
portant principles in the discipline of the place. The 
turnkey can hold no conversation with a convict except 
to direct him in his labor. If he or any other officer re- 
ceive any gratuity from a convict or his friends, or if he 
grant him any favor, it is a serious’ offence. These of- 
ficers, (like all others here,) must have perfect self-com- 
mand. If a prisoner is careless, indolent, refractory, or 
even insolent, the turnkey or watchman can only report 
him to the Warden that he may punish him. No inferior 
officer can strike a convict unless in self-defence. Every 
officer must be a person of perfectly correct habits. His 
whole deportment must be such as to have a good influ- 
ence on the prisoners. One officer of immoral habits, or 
who speaks with disrespect of any of the officers of the 
institution, or of its discipline, will exert a bad influence 
over the convicts under his care, which cannot be coun- 
teracted. In conclusion, it is the duty of every officer to 
watch every person within its precincts,—to report, with- 
out delay, to the Inspectors and Warden whatever comes 
to his knowledge prejudicial to it, and to endeavor, 
by all his words and actions, at all times and in all 
places, to secure the welfare and promote the -objects of 
the institution. If any officer, appointed by the Inspec- 
tors and Warden, fail to discharge his duty in any re- 
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spect, or if he is, for any reason, believed to be unsuita- 
ble for his office, he is liable to be removed forthwith, 
and without any information being given him of the cause 
of his removal. 

Such are the requisitions in regard to these officers ; 
and the welfare of the institution demands a strict and 
full compliance with all of them. It must be obvious that 
these persons must be men of character and abilities,— 
that great confidence is reposed in them, and that their 
duties are numerous and severe. We think that, at this 
time, their salaries are not an adequate compensation for 
their services. We cannot believe parsimony on this 
subject to be sound policy ; but that, on the contrary, it 
will defeat the great objects of the institution, whether 
we regard the reformation and moral welfare of the pris- 
oners, or the pecuniary interests of the State. 

We also ask the attention of the Legislature to the 
salary of the clerk of the prison, which is $800 per an- 
num, and which we think insufficient. Indeed, the War- 
den, his Deputy, and the clerk are the only officers, 
whose salaries have not been raised since the year 1828. 
The clerk is required to be in the prison or on duties con- 
nected with his office, from an early hour in the morning 
until the evening. During this time he is constantly oc- 
cupied in keeping the books, collecting debts, settling 
accounts, &c., and is liable, by day and by night, to be 
called to perform any duty which the interest of the 
prison may require. From a careful examination and 
consideration of his services, we are of opinion, that some 
addition should be made to his salary. 

We sensibly feel, that in recommending an increase of 
these salaries, we are performing a task not always re- 
ceived with great favor. But the Executive Department — 
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and the Legislature of the Commonwealth expect us not 
only to exhibit in our reports the situation of this institu- 
tion, but to suggest any and all changes concerning it 
which we deem expedient and reasonable. And we feel 
it to be our duty to say that the salaries, referred to, are, 
in‘our opinion, insufficient. Every good citizen must 
wish that adequate compensation should be paid to of- 
ficers, whose labors are great and constant, and whose 
efforts for the welfare of the prisoners and for the inter- 
est of the Commonwealth, have placed the Massachu- 
setts State Prison among the first Penitentiaries in this 
country. 

JOHN R. ADAN, 

S. LELAND, 

CHARLES WELLS. 


Charlestown, Sept. 30th, 1836. 
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To His Excellency Eywarp Everett, and the Honor- 
able Council of the Commonwealth. 


The Warden of the State Prison has the honor to sub- 
mit the following statement of the concerns of that In- 
stitution : 


The whole number of convicts remaining in 


Prison, October 1, 1835, . . - 279 

Whole number of convicts received into pen 
_ during the year ending 30th September, 1836, 97 
376 


Discharged from Prison during the year 
ending September 30, 1836: 
By expiration of sentence, . . . 81 


By remission of sentence, . . 6 
By pardon, yNetorsan twin: Lee en ak 
Diede (etek fer amy 4, 


Escaped and not alakert ioe Flee a2 


Remaining in Prison September 30, 1836, . . 278 


Ages of those in Prison. 


Under 20 years, - - 14 45 to 50 years, - - - 12 
20 to 2h Te BS 50to55 “ - - - 10 
25 to:80) 9 a = 65 55to60 “ - -  - 6 
30tog5 “ = = . =. 48 60to65 “ - - - 3 
33t040 “ = = =) B4 COONS. 8 wi 1 
40to45 « - - - 24 And over 75, - - - 2 
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Term of Sentences. 
8 months, - - - 1 6 years and 6 months, - 1 
Byearn = is tyhitt ons: 5 20 7 « MC eer ae y/ 
1 year and 6 months, - 4 see Ht his fala - 3 
Qyears, - - - - 37 Oma - - - - 3 
2 years and 3 months, - 1 10; ““ - - + - 14 
Q « 6 « A s 4 Wl « a = cS ES 1 
a Depa - - 1 11 “ and 6 months, - 1 
oma - - -  -  & 1B) - - =e 2 
8. “ and 1 month, - 1 14 « - - - - 1 
ey eon and, Gi ween = - 1 i & CoS Sea = 3 
4 6% - -  - - 37 ane et ay Se is 1 
ay at fe Fe RB Ot) ame sis - 3 
5 “ and 6 months, - 3 And during Natural Life, - 23 
Gas Si = = - 15 
Crimes. 
Murder, punishment commuted, 3 Forgery, - - - - 18 
Manslaughter, - - - ey Receiving Stolen Goods, - 2 
Assault, with intent to Murder, 8 Obtaining Goods by fale 
pretences, - 2 
Robbery, - - - - Db} 
Felonious Assault, - - 1 
Assault, with intent to Rob, 2 
Malicious Burning, - - 2 
Attempt to Poison, - - 1 
Breaking a house in the yee! 
Arson, - - - - 2 rime, © - - 1 
Burglary, - - - - 19 Breaking a house in the aay 
time, - - - 1 
Attempt to Rape, - - 6 
Embezzlement and Larceny, 1 
Adultery, - - - - 3 
Assault and Battery, with in- 
Polygamy, - - - 1 tent to commit a Larceny, 1 
Bigamy, - - - - 3 Attempt to Steal, - 1 
Passing, or having i in posses- Common and Notorious Thief, 7 
sion with intent to pass, 
Counterfeit Money, - 11 Larceny, - - - - 178 
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States and Countries of which they are Natives. 


Maine, - 


New Hampshire, 


Massachusetts, 
Vermont, - 
Rhode Island, 
Connecticut, 
New York, 
New Jersey, 
Pennsylvania, 


Maryland, - 


Virginia, - 


Ohio, - 


Louisiana, 


Stone Cutters, 
Carpenters, 
Team Hands, 
Tool Grinders, 
Blacksmiths, 
Whitesmiths, 


Shoe Makers, 


Cabinet Makers, 


Upholsterers, 
Hatters, - 
Tinmen, - 
Tailors, - 


Coopers, - 


' 


- - 12 Missoun, - - - - 1 
- - 28 District of Columbia, - 2 
- - 118 Florida, - - - - 1 
- - 11 British Provinces in N. A. - 7 
- 8 England, - - - - 15 
- - 10 Ireland, - - - - 30 
- - a8 | Scotland, - - - - 2 
- - 1 France, - - - - 1 
- - 6 West Indies, - - - 2 
- - 4 Carthagena, - - - 1 
- - 2 Germany, - - - - 2 
- - a Foreigners, - - 60 

- - 2 Americans, - - 218 

Employment. 

- - 85 Brush Makers, - - - 22 
- - 4 Cooking, Washing and Baking, 10 
- - 16 Waiters and Messengers, - 3 
- - 3 Barbers, - - - - 2 
- - 21 Sweepers in Solitary Prison, 2 
ae 4 Wood Sawyers and Lumpers, 5 
- - 13 Invalid, on light labor, - 1 
- - 46 Superannuated, - - - 1 
=e 6 In Solitary Confinement, - 3 
-  - 10 Blind, ee 1 
- - 5 Attendant in Hospital, - 1 
aye 4 Patients in Hospital, - = - a 
SM Ge 3 


Of the Convicts in Prison, 18 are Negroes and 10 are Mulattoes. 
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Crimes of those received the last year. 
Larceny, - - - - 65 Manslaughter, - - = 3 
Escape from the House of Obtaining Goods by false 
Correction in !issex Coun- pretences, - - - 1 
inp Cale Qn ee a ae 1 
Receiving Stolen Goods, - 1 
Common and Notorious Thief, 2 
Robbery, - - = = 1 
Passing, or having in posses- 
sion with intent to pass, Malicious Burning, - - 2 
Counterfeit Money, - 1 
Felonious Assault, - - 1 
Forgery, - - - - 5 
Embezzlement and Larceny, 2 
Burglary, - = - - 3 
Breaking and entering a 
Assault with intent to Murder, 1 dwelling house in the 
night time, - - - 1 
Adultery, - - - - 1 
Breaking and entering a 
Attempt to Rape, - - 2 house in the day time, 1 
Bigamy, - - - 1 Attempting to Steal, - - 1 
Arson, - - ~ - 1 
Ages. 
Under 20 years, - - 14 40 to 45 years, - - < 4 
QO to Qoaw i ee pel - 2 451050 “  - ee 9 
D5 itons0! | ai =) = - 25 50to55 “= - . 3 
SOMO ORM en meas 12 5D tolO0) 0 Jaa din= - 1 
35 to 40 ce Hem hae LT 
States and Countries of which they are Natives. 
Maine, - - - - 4 British Provinces in N. A., 1 
New Hampshire, - - 9 West Indies, - - = 1 
Massachusetts, - - - 40 Carthagena, - - - 1 
Vermont, - - - - 6 England, - - - - 8 
Rhode Island, - - - 2 Ireland, - - - - 12 
Connecticut, - - - 2 Scotland, - - - - 1 
New York, - - - 3 Germany, - - ~ - 2 
Pennsylvania, - - - 2 
Maryland, - - - - 2 Foreigners, - - 26 
Louisiana, - - - - 1 Americans, - - 71 
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Sentences. 
7 months, - =7% ee - 1 4years, - - - - 8 
8 «©. Re - 3 oH - = - - if 
1 year, - - - - 21 (ay = 2 2 v 5 
1 “ and6months,-  - 3 Hee € ese. ani se 5 
Q « ah oe - - 20 ot - - ee 1 
2 “ and 6 months, - - 2 10 “ - - = 3 3 
ee and Oo eae - - 1 During Natural Life, - - 2 
3 6 a a = be 15 
Of the 97 received the last year, 2 are Mulattoes and 2 Negroes. 
Crimes of those Sentenced for Life. 
Murder, punishment commuted, 3 Counterfeit Money, - 2 
Arson, punishment commuted, 1 Burglary, - - 2 = 7 
Robbery, - - - - 2 Additional sentence, for hav- 
ing been convicted and 
Passing, or having in posses- sentenced three different 
sion with intent to pass, times to this Prison, - 8 


Of the 97 Convicts received into this Prison during the 
past year, 

28 were convicted at Boston; 15 at Concord ; 2at Cambridge; 2 at Salem; 

3 at Ipswich ; 8 at Newburyport; 9 at Worcester; 4 at Northampton; 1 at 

Springfield ; 8 at Lenox; 2 at Greenfield; 3 at Dedham; 3 at Taunton; 6 

at New Bedford; 2 at Plymouth; and 1 at Nantucket. 


Seven of the Convicts recevved the past year, had been pre- 
viously confined in this Institution under former Sen- 
tences, viz :— 


Thomas Whitney, - - Convicted at Boston. 
Pedro Antonio, - - - & ee 
Joseph Hutchinson,  - - cs i‘ 
William McNeiss, - - us iS 

John Wade, - - - se Dedham. 
Loring Wilson, - - - s Worcester. 
Ernest A. Erving, - - “s Salem. 
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This institution was first opened for the reception of 
Convicts on the 12th of December, 1805. 

The whole number of Convicts received 
from that date to the 30th September, 1836, is 2968 

The whole number discharged during 
that period of time, by expiration of sen- 
tence, order of court, or who had es- 


caped, is : 2 : - ‘ 2072 
The whole number discharged by par- 

don, or remission of sentence, is 5 A458 
The whole number deceased, is . 160 


Remaining in prison Sept. 30, 1836, 278——2968 


With respect to the affairs of the prison in general, 
they are in a condition, at this time, not less favorable 
and gratifying than it has been our privilege to represent 
them in former reports. A high state of order and sub- 
ordination prevails in every department. The officers 
are faithful and attentive in the discharge of duty, and 
the convicts generally, are obedient, orderly and industri- 
ous. The laws, rules and regulations are duly observed, 
and the police regulations continue to be sustained in a 
very satisfactory manner. It may not be improper to re- 
mark, however, that the discipline continues to be kept 
up under the disadvantage of inconvenient and badly 
constructed workshops, and of accommodations for the 
sick, which are but little, if any better adapted to the 
wants of the establishment. This is a subject which has 
often been alluded to in former reports. Probably there 
is not one of the well regulated penitentiaries in our 
country that is subjected to so much inconvenience, with 
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respect to buildings, as is felt in this institution, It is 
the common remark of strangers, who have visited simi- 
lar establishments, that our solitary prison, in its general 
structure and cleanly appearance, is not surpassed by any; 
but that some of our workshops, and the hospital, are far 
behind the improvements which have been introduced 
into those institutions, erected expressly, for the purpose 
of carrying out the improved discipline. For several 
years past the public mind has been more than ordinarily 
interested in the subject of penitentiaries. ‘Two systems 
of discipline and modes of confinement are now in the 
full tide of experiment: That which was first introduced 
in the State of Pennsylvania, and under which the con- 
victs labor in solitude :—and the Auburn system, estab- 
lished in the State of New York:—in conformity to 
which this institution is now governed. Each of those 
systems has its ardent advocates, and each its opponents : 
both of them have some objectional features in their or- 
ganization, but both afford great opportunities for the 
moral improvement of their inmates. Which of the two 
will be found by experience to produce the most favora- 
ble and permanent moral results, in the minds and hearts 
of that unfortunate class of our fellow beings who shall 
from time to time be subjected to their restraints, time 
alone can determine. The experiment, it is believed has 
not yet been of sufficient duration to enable the impartial 
philanthropist to decide the question with strict justice to 
each. It is a question, however, of some importance to 
the character of this Commonwealth, whether this insti- 
tution is possessed of all the advantages it is capable of 
receiving, to enable it to meet the competition success- 
fully, or whether further improvements, in buildings, 
would not place it on still higher ground,,and secure to 
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it a rank second to none in the country. Of this, how- 
ever, the wisdom of the Legislature is most competent 
to decide. 

It will appear by reference to the schedule of disburse- 
ments and income, at the close of this report, that the 
financial concerns of the prison, for the past year, have 
resulted most favorably for the interests of the institu- 
tion. The balance of profits, after paying all the expen- 
ses of the prison, including repairs of real estate, exceeds 
the result of any previous year since the first establish- 
ment of the institution. ' 

It would be deemed presumptuous to anticipate like 
results in future years. 

The unusual degree of prosperity which has been en- 
joyed in the community at large, has been felt here. The 
means of employment, at fair prices, of all the operatives 
of the prison, have been constantly attainable through the 
year; and while the institution has been highly favored 
in this respect, the contracts for the supply of rations 
were obtained at reduced prices, compared with those of 
the preceding year: a circumstance, which, while it fa- 
vored the prison treasury, resulted, it is to be feared, in a 
considerable loss on the part of those who furnished the 
supplies. The contracts of a similar kind are not at 
present quite so favorable. The lowest bid for supplying 
rations will increase the cost, if it shall be continued 
through the year, for the articles of subsistence alone, 
to an estimated amount, exceeding three thousand five 
hundred dollars; other articles of supply have also ad- 
vanced in price, compared with those of the last year. 

While, therefore, the expenses of the present year will 
undoubtedly much exceed those of the last, there is not, 
at this time, quite as favorable prospects in regard to 
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business, as were realized during the corresponding period 
of the last year. With a decline in business, it may. be 
expected there will be a corresponding decline in the 
rates of labor ; and as the unusual demands for labor of 
all kinds, for a few years past, has had a tendency to 
bring into existence many new establishments, we must 
expect, therefore, as soon as business declines, to meet a 
strong competition in our most extensive and profitable 
employment. But, although the financial prospects of 
the present year are not so flattering as could be wished, 
yet it is not unreasonable to anticipate, at least, an in- 
come sufficient to meet all the necessary expenditures of 
the year. This we shall hope to accomplish, and by the 
blessings of Providence, to find at its close the institution 
in a flourishing condition in all its higher and more im- 
portant interests. 

In closing this report, the Warden begs leave to ac- 
knowledge with gratitude his indebtedness to the Honor- 
able Board of Inspectors, for the advice and counsel 
which, at all times, and in the most friendly manner, he 
has received at their hands. For the mutual good feel- 
ings and harmony which have characterized the daily in- 
tercourse between himself and the Rev. Chaplain, and 
the Physician of the establishment, and for the constant 
assiduity and cheerful cooperation, on all occasions, of the 
Deputy Warden and the Clerk, the Warden desires to 
express his acknowledgments. Nor can he forbear to 
notice, at this time, the faithful and prompt attention of 
the subordinate officers generally, in the performance of 
the various duties devolving upon them. 

The semi-annual accounts of the prison, for the six 
months immediately preceding the first of October last, 
are made up, and have been examined and approved by 
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the Board of Inspectors. They will be lodged in the 
office of the Treasurer of the Commonwealth without 
delay, together with the proper vouchers, in conformity 
to law. 
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To His Excellency Eywanv Everetr, Governor of the 
Commonwealth of Massachusetts, and the Honorable 
Council. 


GENTLEMEN ,— 


The number of patients admitted into the Prison Hos- 
pital, during the year ending 30th September, 1836, is 
149. Of this number, four have died, viz:—on the 14th 
of October, 1835, William H. Rhea, aged 24 years, of 
Pulmonary Consumption; on the 11th of Nov. 1835, 
Milton Brown, aged 18 years, of Apoplexy ; on the 20th 
of Nov. 1835, Arthur Conway, aged 21 years, of Pulmo- 


‘nary Consumption; and on the 10th of June, 1836, 


Thomas Luther, aged 32 years, of Empyema. 

The aggregate number of days residence in the Hos- 
pital, has been 24725 to this, add 196 days lost by inva- 
lids, and we have, as the aggregate loss of labor on 
account of sickness, during the year, 2668 days. 

The Hospital accounts show the expenses of this de- 
partment to have been small, yet has no article -of comfort 
been withheld for the purpose of reducing the expense. 
The experience of some years now warrants the belief, 
that many of the causes of disease in this institution have 
been developed and obviated; that the diet prescribed 
by law is healthy and judicious ; and finally, that the 
lodging and clothing, as now practised, is at once such as 
humanity, and a just regard to economy and reformation 
of vice, would seem to dictate. 

I am, Gentlemen, most respectfully, Yours, &c. 
WILLIAM J. WALKER, 
Physician Mass. State Prison. 


Charlestown, Sept. 30, 1836. 
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To His Excellency Eywarv Everett, Governor, and the 
Honorable Council, of the Commonwealth of Massa- 
chusetts. 


The subscriber, Chaplain of the Massachusetts State 
Prison, presuming that, in accordance with general cus- 
tom, a Report may be expected from him, touching the 
concerns of the department in which he is called to labor, 
would remark,—that, during the term of eight years, at 
the close of each financial year he has presented to the 
Board of Visiters a regular report. 

These reports have been more or less in detail, as facts 
and circumstances were thought to demand. 

From the nature of the case, after such a lapse of time, 
and under the operation of a system reduced to such 
precision and regularity as is that which prevails in the 
institution, nothing of novelty or special interest can, 
ordinarily, be expected to occur. 

Nothing of this character having transpired during the 
past year, the Chaplain feels that he could hardly be jus- 
tified in occupying the time of this Honorable Board, on 
this occasion, by a recurrence to the same facts and gen- 
eral remarks which have been so often referred to and 
made in former reports. 

He would therefore most respectfully ask leave to be 
excused from the presentation of any formal report at this 
time—simply remarking, that during the past year he 
has, as heretofore, used his best endeavors to subserve 
the best interests of the institution, and all those con- 
nected with it; and he feels happy that he can say, that 
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results, so far as he can judge, are as favorable as they 
have been in past years of his labors in this institution. 


L] 


JARED CURTIS, 
Chaplain Mass. State Prison. 
Charlestown, Nov. 25, 1836. 
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Conmonwealth of Massachusetts. 


SecretTary’s Orrice, Marcu 8, 1837. 


To the Speaker of the House of Representatives : 
Sir, 

In compliance with an order of the 2d instant, I have 
the honor to submit to the House of Representatives an 
abstract of the Returns of the Poor, which have been 
received in this office for the year 1836. The whole 
number of returns is 204, leaving 101 towns which have 
not made returns. The authority requiring returns of 
the poor to this office, rests exclusively upon an order of 
the House of Representatives of the year 1833, which 
had not the concurrence of the other branches of the 
Government, and which accordingly is not generally con- 
sidered to be binding upon the overseers of the poor. 
The form prescribed by that order, requiring the name 
and circumstances of each individual pauper, demands 
a greater expenditure of time and labor on the part of 
the Overseers, especially in the large towns, than would 
seem necessary for any useful purpose. 

Supposing it possible that this subject may be consid- 
ered worthy of legislative enactment, | have annexed to 
the abstract a letter which I received with the Boston 
return, from the late Superintendent of the House of In- 
dustry, whose judgment and experience, in matters of 
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this kind, are well known to the community. The form 
of return proposed by him would be much less burden- 
some to the overseers than the present, and would pre- 
sent a greater mass of valuable information. 


Very respectfully, 


Your obedient servant, 


JOHN P. BIGELOW, 


Sec’ry of the Commonwealth. 
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Boston, Fesruary 9, 1837. 
John P. Bigelow, Esq. 
Dear Sir, 


Enclosed you have a brief abstract of the House of 
Industry for the last year. It answers only part of the 
questions required by the order of the House of Repre- 
sentatives of March, 1833. ; 

I think it highly important that the statistics of pau- 
perism in this Commonwealth should be fully obtained 
each year, but it appears to me that the order referred to 
requires, especially of cities and large towns, much un- 
necessary labor. In this city the overseers of the poor, 
who grant out-door relief, I believe have never made a 
return in compliance with the order. In one instance, 
three years ago, I attempted to make one in behalf of 
the directors of the House of Industry; it occupied me 
several weeks, and made a folio manuscript of some 150 
pages! 

It is*perfectly easy to make the return according to 
the, blank form sent from your office, for towns where 
there are but few poor; but in large towns it can scarcely 
be expected that individuals will perform the gratuitous 
service of making out lists of several hundred names, with 
remarks. It appears to me that a much more simple 
return might be required, which could be easily given, 
and that thus a much more valuable abstract of the whole 
might be secured than you are now able to give, while 
only a part of the towns make returns. Instead of great 
sheets, to be filled with names, sex, color, nativity, 
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&c. &c., a letter sheet, with questions to be answered 
mostly by figures, would be sufficient. Annexed are 
some questions, such as I think would be necessary. 

In New York, where most of their municipal affairs 
are conducted by counties, annual returns are made from 
every county to the Secretary of State, and his abstract 
shows clearly the pauperism of the whole ‘ empire” 
State. It is worthy of remark, that the pauper expendi- 
ture in this State is twice as great in proportion to popu- 
lation, as in New York. 


Very respectfully, 


Your obedient servant, 


ARTEMAS SIMONDS. 


1. What number of persons have been relieved or sup- 
ported as paupers during the year in your town or city? 

2. Of these, how many have a legal settlement in your 
town? 
‘'3. How many belong elsewhere in the United States ? 

4. How many belong to Great Britain and Ireland, or 
are the children of unnaturalized aliens from Great 
Britain and Ireland P 

5. How many in like manner belong to other foreign 
countries ? 

6. Have you an alms-house ? 

7. What number of acres of land is attached to alms- 
house ? 

8. What is the estimated value of your alms-house 
establishment ? 
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9. What number of paupers have been relieved in your 
alms-house during the year? 

10. What is the average number supported in alms- 
house ? 

11. What is the average weekly cost of supporting 
each pauper in alms-house ? 

12. How many persons do you aid out of alms-house ? 

13. What is the weekly cost of supporting persons out 
of alms-house ? 

14. What proportion of your paupers have been made 
dependent by intemperance in themselves, or in those 
who might have been their supporters ? 

15. How many do you relieve or support who are in- 
sane? 

16. How many do you relieve or support who are 
idiots ? 

17. What proportion of your foreign paupers have come 
into the Commonwealth within one year? 
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TOWNS. 


Boston,* 
Chelsea, 


2 Towns. 


Amesbury, 
Andover, 
Beverly, 
Boxford, 
Bradford, 
Danvers, 
Essex, 
Gloucester, 
Hamilton, 
Haverhill, 
Ipswich, 
Lynn, 
Lynnfield, 
Manchester, 
Marblehead, 
Methuen, 
Middleton, 


West Newbury, 
oo =~  aaal 


26 Towns. 
17 Returned. 


ABSTRACT 
Of ihe Returns of the Poor, from the several Towns in the Commonwealth, for the Year 1836. 


—_—_—. 


COUNTY OF SUFFOLK. 


iy 


SEE ee OP Se 


Born in for 


Having an inhab-| 


Persons. | Coler. Read or Write. | Married or not. es Temperate or not. s E a= z = Z seer pettlec 2agl hs ah ae eo this) 
| | £/3|8|s§| eS ge So oud Dee aie 
| | <h| seei Sion S| a aS ES 'B2| 2% 
: ; ole ced eel og =e “Eg | Sa] BMS ; 
13 ¥ 3 eee Sel aoe fe. Se S23 |Mel 2 Is “ F F E 
Save b> 12 | 8 & aes (oh cee] Boe bees fee ee Sele ce ee eae = 
Pete iS aisle laleleimbe ee lelaidl dla |. £6 | “se | “sa 248 jel 4161 3)5.| 410 a ieees 
| 674 596)1198 72 1270 1270 1270) 271] 658] 3431/1270 22,000 00 315) 78] 163| 41] 451] 222) 1270 
3} 8} (10) 1 9 6 Ay 7 11; 8 33 9) 2 2 100' 60000) 7800) 5| 8 8) 68 ] 10 1 
677: 604/1208, 73 9} 21270, 4| 7|1270 1281] 279] 658| 344/1279) 2} 2 1 0022,600 00 78 001 51 3° | 3231 80| 163 41) 452) 222) 10 1271 
| | 
COUNTY OF ESSEX. 
a 17} 29 26 3 9 97 Ii} 18} 25) 4 to 8) 138 57| 600 00| 431 60| 15] 3] 1) 25). 2 D) 97| 2 
39} 42} 80) 1 52} 91; 8] 22) 57) 2 asi 53) 51] 30 55| 26 26 905 00} 295 00! 8| 5 61) 11} 5 4 74, «7 
4 8 12 8} 4 2} 10 bere aed ©} sa | 12 450 00 Bie. 9 3 12 
Ai 13} 15) 1a et 9} 13 9) 13; 11] 4 15 500 00 O61 1 4 144 1 
41) 54) 90; 5 64| 18] 13) 17| 64| 14] 15) 80) 31] 56) 8 95 3994 38] 1019 81| 24) 8 3) 73} 12) 6 4 84) 11 
: 
98) 238) 53) 3 99 3| 24) 10] 21} 25] 11} 45) 13} 13) 380) 40| 16 1000 00/ 150 C0; 14| 4| 3) 32) 15) 4 5 99| 27 
13} 20) 33 he eek tes 27, 21) 11). 1) 33 1100 00} 350 00} 10| 6 29; 3 1 a | 
1 5} 6 G 6 Q 4 i ee | 6| 6 32 6 6 
‘ 18 22 6| 16 29 Piaiat 171) 5 99| 22 62 680 33 19,3 99 
15) 12) 27 13, 3) 6 6 18 g| gs} 19) 19} 8 97| 27 56 11| 6 Lat S23) ee I See 
a 5 8 6 2 4| Al a} 4) <3) 5 lie ieee 86} 251 96 8 rs} 
331 39| 70| 2 53, 91 10) 24) 48 93) 49 51} 20} 1) 56) 16 2 14 1 85 256 04) 12) 8 19 144 9} 4) 26 31 4] 
161} 129) 275| 15! | 217 73) 70| 16L| 59) 4) 206, 49) 186) 55; 290 8600 00} 1300 00) 36 3| 172} 47) 17| 4| 49} 1) 206 84 
13} 11) 21) 1 15} 6 21 3} 19 Seee7eia) 210) i). 19) 3) 3) :. 1 33} 700 00; 180 00) 12} 21) 15) 6 1 29 
Or 3 1 fis ee 9} 11 SP ole) eo 4 13). 500 00 1302 dial) all Q i 2 
5} 66} «11 8 3 1: *F7e ee 11 1l g| 3 11 
10 14. 24 93; 1 S| 5) ot tee iy GT 1 24} 24 1 08 21; 3 Q4 
386) 25 788 28 oe om 138, 179| 524| 113 228) 588 339| 368) 109| 645| 160| 99) 40| 8) 7 19 17,901 34| 4662 78 168 49 13 530) 128, 52, 11; 93) 2 o2e 52, 136) 
| 9 
A * The Return from Boston has reference only to the House of Industry, the Overscers of the Poor not having made any Return. 
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Acton, 
Ashby, 
Bedford, 
Billerica, 
Boxboro’, 
Brighton, 
Burlington, 
Cambridge, 
Carlisie, 
Charlestown, 
Chelmsford, 
Concord, 
Dracut, 
Dunstable, 
Framingham, 
Groton, 
Holliston, 
Hopkinton, 
Lexington, 
Lincoln, 
Littleton, 
Lowell, 
Malden, 
Marlborough; 
Medford, 
Natick, 
Newton, 
Pepperell, 
Reading, 
Sherburne, 
Shirley, 
South Reading, 
Stoneham, 
Stow, 
Sudbury, 
Tewksbury, 
Townsend, 
Tyngsboro,’ 
Waltham, 
Watertown, 
Wayland, 
W. Cambridge, 
Westford, 
Weston, 
Wilmington, 
Woburn, 
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Supported in Alms House. 
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Supported by Contract. 
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Contract. 
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Am’t of Annual Expense : 


of Poor, supported in Alms |§ 


House. 
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5CO 00 


3, 8312 00 
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&00 00 
460 00 


250 00 
500 00 
312 86 
600 C0 


146 68 


700 00 
552 00 


650 00 
400 350 
500 00 
330 00 


600 00 
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320 00 
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| Population in 1830, 


| 


9 09 


i) 


99| 24) 47,446 


COUNTY OF WORCESTER. 


Having au inbab- 
itancy within this 
State. 


Having = La o 2 22 = L Born in this, Born in oth- Bor in for- 
Persons. Color. Read or Write. | Married or not. | pamilies, |Pemperate or not. 3 iS ga ae | as ales State. | or Slated. eign couu- 
ras. oS = 3 Kg 2 x. a< a5 3 S sees J a tries. 
=| |2(8,) 2 | as | ae |28ia |, wat 
e/El eles ss | 2 | BE | wel Sele | 
TOWNS. ae oO. eels ye c6 Es £2) 89\% | | 
S| a) bP /<0} Sg < “ag | Sa] Fale | 
3 3 3 3/3/1313 leh Se. | st | sks lae/e |e Ae pas 
esos se |e i E 2/5; S/5 18 | Bot | 8s | SBE [e712 lo) BI SIS ISI Sie] 
ere ie tS ltte lets i a ts | 3 | SH ete eect erbe lee é 422 | «42 | 422 |s [2 |S} 2/212 /2/21/2/8 
ei lei oleke be tS iat a Sel a] eee Sel 2) | me) ie 25 ses sa [2 [Oo Pet 24964716 i<a1o Te 
Ashburnham, | 
Athol, 
Rarre, 
Berlin, a Se 4 2 2 4 1) 26 Sieh 4 4, 4 92 236 00 4 | 4 
Bolton, | | 
Boylston, | ) 
Brookfield, 7| 11; 18 13! 5 13925) “SeeLowe Bh 1G)" 2 300 00; 350 00; 11} 3 13) 5 | 18) 
Charlton, | 
Dana, 
Douglas, | 
Dudley, 17; 21) 38 25-— Gt — 76-38 13) 8-30) — 1 | 7 38} 38 114 1064 27 2 “ol et aot 36, 
Fitchburg, 14) 12) 15 11) 16. 1} 9 OF 1 6} 19 «140 65 610) 11) 26 750 00 18} 3 19) 2 5 19 
Gardner, ay. -25 4 3 ] 4 Fr scien 4 4, 4 84 186 00 4 | 4 
Grafton, 5} 13) 18 14 1) 3h" 6 BS TG ae ies) eo 49| 845 73) 154 27 3 1) 3} W 3 18 
Hardwick, 6} 13) 19 16° «C33 8 S| 3) - Geis eloe. 19) 19 81 1b, ra | | 
Harvard, 144 17, 31 95, 3) 3! 41 17) 10! <Q ieee ety eel oleh 1228 00} 4400) 9| 6 21; 10 | 31 
Holden, 6} G6} 12 4 8. 1} 8) Sa) eee et 10, 2 92 27 00; 12; 4 if 2 || | 12 
Hubbardston, | ) | 
Lancaster, | | 
Leicester, 6) 7 138 11 2) “Ka epee 4) 8) 12 ID 8 109 98} 1386 50} 10; 2 13 13 
Leominster, 
Lunenburg, 
Mendon, 
Milford, 8} 10; 18 16 | a) OV ole PAF eI19 4) oe 14 500 00 15; 2 14, 3 1 14 
Millbury, ASO 7 3} 4 dip eAleee ANS Die oh Al a) 2 293 00} 120 00; 7 6 | 1 7 
New Braintree, 6| 10) 16 ll} 5 3} 138 Gideon 6 “ab 3) 150 00; 2000) 9 4 10; 6 16 
Northborough, oo = 8 (i 1, 4). 58 Oh gee So 8} 68 98 390 00 ae. 8 
Northbridge, 
N. Brookfield, lf 5-6 i ee | 1 5 Peso oN 6 500 00; 100 00) 6 4 1) 6 6 
Oakham, 
Oxford, . 
Paxton, Dae Fi 9 i} 72 9 Ve 7 =: 2 9°0—CO« -1 00 9 9 
Petersham, 
Phillipston, | ep. ae 1 2 3 Hy Ha ce 1 3,8 1 08 9 | 1 3 
Princeton, | 
Royalston, 44 8 12 wp 30 4} -8 Sieeoierl li - I 12; 12 80 575 00). (je oe 12 
Rutland, 8 6 =12) 2 12) 2 14 £413) «1 14, 14 1 49 1000 00 9 65 14 
Shrewsbury, th G13 OF sl. she GRE Ole Qi Gee I 2| 13 600 00 5} 5 “1.42 4 10 
Southborough, | 4) 13) 17 144 3 3) 14 gs} 9} 17 155 2 2 26 28 00; 12) 4 i or 17 
Southbridge, 6; 10) 16 Hie, ee Ij> 28> Tie < Giese 16, 16 50 422 92 535 4 3 4 10 
Spencer, A i 9 7 2 9 1 #8 9 9 500 00 or 3} ae ie 9 
Sterling, op vn sai 1 15 2) 128i 5 Ghee edie a 15 500 00; 200 00; 18) 4 9 64) 1 13 
Sturbridge, 7 9 16 th -S 16 9} 8 16 4 2 2 50; 600 00; 100 00; 9) 5 1 16 1 
Sutton, | | 
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COUNTY OF WORCESTER— Continued. 


P r ahs : STivine' eral me © = on oo | op Born in this|Born in oth- Born in for- iach er PF 
ersons. Color. Read or Write. | Married or not. Pamilien: pLompersie ornot.) 5; 2 go. ae a= ais State. | er States. Hs comer ga ftv, 
a Sl ee 2 iy eet aoe as ee Es| 8 a 
= Bigelow e i}. IS 33 a. . Ss 
2fi/<og]|2eif{sus| oo ay a3 o)| Sele 2| 4 a 
TOWNS. | £is|8|88| ee s2 gs wi | “Eg E a Ewe 
| i MRE eee a Oa | Bea ae as |ee/28\2 fis |-s 
; Seay Sse) og Sa | S86 | ga/ Ears Ered | am Be) GS 
Petsisiz2iz. $ 5 epee s [ae es ee Se jee es b EB. Ne lesa ere ls | Sapa SO IB-P Be 
isle |e] 2 isi s|2|¢ See eS eee et pe lS BZ aA 3 Gee boost Soca | 2 1s | Sala eee tee is |S S 
Slelelolieialein |e |e 8 ee 2/2) e| a) ele | “88 “se | “sa [2 |é [£/ 2/6 2|S|/=2|S|el|2)/2/2/2] « 
Upton, | 
Uxbridge, | 
Ward, ae 2 1 ae Ike lhe 1 2 2 1 08 2 2 | 690 
Webster, a G& 3&8 8 6 4. 4 8 8} 8 444 34 Fie lime 8 } J 
Warren, ; I 8 18 1] ae OF Seon cl4t- GO - (O) -8 Jor 19 77 402 97 8} 68 ] 2 16 ] 2 1} 1189 
Westborough, | 
West Boylston, 
Westminster, | 
Winchendon, | 3 lJ} 14 7 (jee a a. Pola 14 13i- =] ] 50} 525 00) 2500) 9 38 12 ] 1 14 J) 2 1463 
Worcester, =e 43 85) 2 48 45; 1) 33) 58 3 30} 59 54) 39) VT So) 4 4 671-1550 00) 627 49; 26) 6 1). 32) 21) 14 1} 20) 6 55) 37, 2 3) 3 4172 
j | ee ee Ma St eTicccs lo Col at | le ce Ie eee Semen ae a a ee ee | RR ee = = as 
95 Towns. 219) 280 474, 14/11) 342) 99 = 106 27 56| 174) 325) 347; 88) 64) 307} 192) 175 18) 14 75) 8951 71) 6613 76) 184) G6) 3} 319) 93) 42' 6) 382| 7 414) 48 387| 34) 24) 44,110 
20 Returned. | | 82 | 
COUNTY OF HAMPSHIRE. 
Amherst, 9} 9| 18 15) 3 6) 12 5| 13 16, 2 18} 18 1 03 15} 3 18 2} 3 2631 
Belchertown, 5, 9} 14 1 23) 5. 3 7) wali sr 4h 9); 9) 8 1 54 GANS Imes ey gma” 1 4 14 1, | 2491 
Chesterfield, / 
Cummington, 6 6 3 a <1} 59 i) 5} - 6 6) 6 61 4 4| 2 6 1260 
East Hampton, oe ee ere tS 7 7 Gh die so OF 13 14 450 00 eee) ees | 1] 14 734 
Enfield, 
Goshen, 
Granby, a 6| 2 2 6 3 5 ants | 8 1 24 544 00 4 4 7 ] 1 1064 
oe lait | 8 9 ees lade cs. 3 i) -5| 4] (5|- 5 
Hadley, | 71) 150 00 nS Blase! 9 
Hatfield, a 5 a i | 4 381 5 "7 6 i “| 7 96 350 00 Blut ; "lis 
Middlefield, 3, 4 7 7 Bi 274 2) ee (hen 7 Tez 500 00 ” 7 9 79] 
Northampton, | 41) 29 62, 8 | 45) 25 27; 42) 1] 20} 50 36) 34 62; 8 70 94) 792 46) 437 12|-.18) 6 4|° 21] 4) 9) (8| 29 4), 21) 49 8 3613 
Norwich, 2 , 7| 6 1 ete! 6 61 fiery 04 414 00 5 9 6 1 nat 
Pelham, 
Plainfield, ] 2 3) 2 J 3 ers. Shee vp) 112 34 9} | ; 
eg 7 i 7, 1 4 J] 3} 5. 8 7 1 s| 8 1 94 ' 406 00 5, 2} : i) a| 358 
_ South Hadley, 4 3 7 7 44 3 ae ee ee é | ead, 90 327 00 5 2 7 | 1185 
Southampton, 2 6 8 7{ we | ee 1 ee) Tae | 8! 8 1 4y 400 00 7 ] 8 | 1, 1253 
Ware, : 
Westhampton, 
Williamsburg, 
Worthington, 
1 cel coal aan! ialaal qail acl acl eal inal aqal ail qoel anol al acl acl ancl won Ss SS | | |S 
23 Towns. | 88| 98 162, 1014) 131 36, 19, 63 109) 14 él 125 109 49 28 78| 108] 156 15)14 59 942 46, 3940 46, 30) 12 2 103, 25 21 8 30, 4) 121 49 16 16, 8 20,059 


COUNTY OF HAMPDEN. , 
Having 3 .| ke g2 g2 |. |» | |Bor in this|/Born in oth-|2ore 1 for- Having ao in 
Persons. Color. Read or Write. | Married or not. | pp. nities. Temperate or not. g é a* 32 5S a 2 State. e* States. | pam 
gigielee|2& | 3s | gs |Seleelé g\4 
TOWNS. é S1oO | ge] a aS ee | #2| 88/4 s|3 z 
PS ee Ue a a) eae < & ee, | BE) ES ls — | = & 
‘ > ‘ . “= < a o r= a9 Oa) Ss “16 Sons Sons os 
me: z 3 S (SS te ies se, | ee | sees lig) Bele ; F a | a 
3 Zits 3 5 i ie a Bae pe a ee aye ee a} Be Oe eee ee or a | ¢ | $s = 
s/2|2 £ 2 7 ’ % : |e TS es | ae dae 2g gS 3 ae ° ls [S| Sil sale 313 = | : 2 4 ‘4 
Si ele l sls 8) eps) ei so] 5] Si es | es.) Be | Be pe lode | te) ae | Ss eee ee ee 2/21/18 
aime |e | Ole Pee Pe PA] em eee Pe es | al al om te a0 om 6a [2 |O [21a |} 0] < | Cil/<)/Ol|n a \4 ~ 
a  ———— Somes com aoe eee aaa eet —_— = " . ee 
Blandford, li Sp 4 a 4 Rl rae 4, 4 67 139 GO 1 3 | 4 
Brimfield, 10, 5] 15 10, 2a) ye ts 1¢)o sie Pes 15] 15 1 12 698 84 Oe lee | 10 ] 
Chester, 6 68} «14 14 Bi all Thieeee. le 8 14 2 630 00; 50 00 14 14 3 3 
Granville, 7a Se 15 a 1) a0 2) Oo Sh) Bee 9 15} 15 400 00 9 «65 1 | 15) a 
Holland, | 
Longmeadow, eer tee, Si Pl 2) a7 SOEs) oS 1h) 63 (9 9 370 00 GF Iie 9 
Ludlow, 2 a 2 2 Ht -~--F--2 Di ee ti~ 4 2) 
Monson, 12} 15) 26; 1 16) 26) 83) Oi 1772 Tit PI Ge ei 2 27| 27 82 14\° +6 =3) 34 18 96 Cd 
Montgomery, 1 | 1 1 ] 1 1} 1 70 1 1 
Palmer, | | 
Russell, a op 4 3} | 5 ye Be 5 met 64 i} 2 ees 5 
Southwick, 7 Oe ea 3 74 fe fa | rd baa: 3} 8 4 235 00 | ie | 3 
Springtield, | 
Tolland, 2 2) 2 1 1 T) Ee ite etl 2 ae 1 00 75 00 1 1 2 
Wales, 4 4 1 4, el 2} 3 Ses 5| 5 164 00 3 i ] 5, 
Westfield, | 
W.Springfield,; 10) 7 16 1 9}. Sh 3). wi eS Sian See lO 5) Qe 17 17 1000 00 10) 2h nS 17 1 
Wilbraham, | 
18 Towns. 04, 65) 115, 4 77 21) 21) 37; 76) 6 51} 68} 88 14] 17) 40) 79| 107 7) 5 72 2000 00) 1762 44 Zz 18; 2 2 2 85 32 1 
13 Returned. | | | g2 
COUNTY OF FRANKLIN. 
Ashfield, 
Bernardston, 
Buckland, 
Charlemont, 
Colraine, 10; 12) 18 
Conway, 4 15, 19 
Deerfield, a 9 12 
Erving’s Grant, 
Gill, ma Ot 8 ) 
Greenfield, 
Hawley, 1} 3 4 
Heath, 6} 12, 18 1 
Leverett, 45 2? 6 
Leyden, 
Monroe, 
Montague, 44 8 12 1) SS) 7 1 1 D} 1152 
New Salem, 6| 8 14 10.2) 2) Bay 44 10) 9} 4) J 14; 14 6 467 00 12, 2 14 Hos ; 
_ sedi 13; 14) 27 19, 8 6} 21 leit) 1 a2; S| 5 2 77; 800 00; 200 00) 13) 4 Lire vit. ae oO 27 Q ter 
range, . ; ! 
Rowe ate Beth 4; J 2 5 211 00 ) . 
’ B 3 as) 5 115 5 5 ° 716 4 


COUNTY OF FRANKLIN— Continued. 
~ - ‘ > . ~ . SETS OS . RT eee a — — —- ONE EL PG I DeLLN LIL OL MME DIE EE EES A A DI PET 
. = : 2 a PM ee _|Born in for-| Having an inhab- | 
| Persons. Color. Read or Write. | Married or not. Habis s Temperate ornot.| 5 eS Rotey 2B as 2 2 sore ip this Borg noth — cohenitaney vitae this 
| i 3 3oilzZ ye as 5 E : 2 | —— ie | , | 
= eed eo i.e fs oe| ; " 
| 2\=3|2|ge| 22 33 == Bel Sole S| ¥ S 
TOWNS = S 2 S = oo Ss = 2 3 2 wor | Se eq 3 ¢2 
; “ir ore Se | w @ aS Se a abe ele s | x - 
# g Pade |<0| Se <& 4&5 | os| Fale att) eee 
—Pat = 2 |S s Ss a ae Shes of ogg 2 io Pee ee) | | = (2S) a ; ma | £/|2 = 
meee ichetcdeisc|clelaleiel cial Bl e| Fle | fe | 282 | 422 |e (21: 2)21212 1312/8) 2 212 lel & 
SlelF(SizielealalalsizZziale2ls 2] 2/2 n|a|a 25 oa ca tel geisha ho ka pO feta Ot pel eeheepa peasy es 
Shelburne, 3} 7| 10) 5} 5 1 9 1) 9g 10 10} 10 85 398 19 4 3 Be | 10) 1 995 
Shutesbury, 4 9 13; | | 13 fan vimeGueG ) 3) <4 Isieae 48 325 00 Si Ar a7) 13 | aie 
Sunderland, | 
Warwick, | | 
Wendell, 6 4 10) | 10 5) 5 SS) Gl id 10} 10 64 333 00 ‘ 10 10 2 875 
Whately, 1} JY 2 2Q| 2 iG Ali 2-2 oy 2 1 00 104 00 2. 2, ot litt 
26 Towns. | 69 113/178} 4) | 133) 35, 14] 40) 120} 221 65) 117] 136] 27] 19) 22] 138] 138 14)14 56 800 09 4722 30) 3 4| | 117; 32] 16) 16] 1 145 4 33 22° 10) 18,837 
15 Returned. 1 04 
COUNTY OF BERKSHIRE. 
Adams, 7 7 6 9 2 20 6 16 2 6 1 2) 22 wn le ] ] 22 1} 2648 
Alford, 
Becket, 3 4 5 9 9 9 9° CU9 82 7 2. 9 1065 
Cheshire, 7| 7 ] 5 3 5 me 2) 11 8 ] 4 13) 138 87 612 56 6 3 3 ] 13 1051 
Clarksburg, 3 3 2 3 2 ] 4 ] pd. 5 5 153 00 3 2 2 3 315 
Dalton, ] a.) 4 Cam ae ] 4, 4 1 22 ] 3 4 791 
Egremont, 9 9 10 3} 16 Qf slo; al GS ve} 10}. Dio sry 498 00} 15000) 5) 4 Oo, 22 2 files dP ] 5 889 
Florida, 
G. Barrington, 6 9 5 6} 8 4; 10} 10; 4 14, 14 487 44 12 11 3 14 4| 9976 
Hancock, 12 10 10; 38 7| 16 t Vee 4 |/oieeg Gol ana 23) 23 94 1125 80 PK 6) 4 23 1 1053 
~Hinsdale, 
Lanesborough, 
Lee, 15 11S) aes | aS iS ApeAS listo die S22 22| 22 600 00 7) 66 OSC 1) ene 1846 
Lenox, 14 24; |] ot ee Are Qi 25 25| 25 60 795 06 oF SL ib Foe 24 ] ] 1] 1355 
M. Washington, 
N. Ashford, 
New Marlboro’, 7 Ga= 2 1} 10 di e10ae 8B 23 “lt ; 350 00 e283 A154) eS 101 1656 
Otis, 3 a 2a 3 1) «6 debe O25) ibe 1 00 143 14 a) ola 5} 8 ion 
Peru, 1 3 3 ] Dla fe 1 3} 3 1 15 179 00 o 3 ] 1 719 
Pittsfield, 
Richmond, 4 16 3 19 1) 18, 19 19} 19 by iil) ee 1 19 2 844 
Sandisfield, 
Savoy, 4 A, BS I pd ed i, 8} 68 8 8 10]; 421 24 8 g 9 998 
Sheffield, 4 9} 4 Gisen'? fe Oia Ol aot Gate 10) .. 3} 13 475 00; 55 00) 3) 5 4 7) Sil ee) 5} 6 8 Q 2392 
Stockbridge, 7 ee ee 15 4) 11] 15 15, 15 566 00 5} OBL OS ab ke = me 
Tyringham, 7 8 13} 5} 1] 5 8 16) 14, 2 5 21} 21 95 800 39 ches ies 4 10 tila ae 
Washington, 5 Se Ha 4s 5 Oa OG): 4 4 g 8 Bie} i 1 8 4) 70 
W. Stockbridge, 12 12: - a4 Deli ered 7 15 4 Leg 54 530 80 ot eS 952) oe] ] Aion 3 16 1 1208 
Williamstown, | 
+ aera ‘ - Hee ee ae | : 1 1042 
eee _ se ee a a | | — | | | 
Towns. | 131) 150] 246 33, | 169] 63/ 49 53) 202) 26) 55 226) 210| 34 37/35, B46 B71, |11)10 10) 1744 24) 6203 19, 11] 24 | SP PP RIAN NN pe 
30 a at 97| 85) 66} 17] 12] 4) 187) 41] 53] 12 1 26,725 
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| Persons. Color. Read or Write. | Married or not. eee ‘Temperate or not.| 2 si 2 Ze as 
| | 2 apa ee eee 7 ae 
| | eee cae | ne eee 
<a ge|/sa]6|/ss) ee a2 5 
TOWNS. | = a) 135-3 7 a5 es 
as s oS] & Se, : 
. ; S| 4° Pa pee > 3 <a <9 
Y . . | s| 3 3 eid San Belt osc: 1 ee.™ S28 
mi Bie |e tepe ps ee ee ce) =) Seimei gts | BS bee es ee- | sh 3 5) ses 
Be ae Eek ae ee ee ne ee ie ed fe ee ce ee ee ra) om os 
Bellingham, a 9} 4 5} 8 5} 68} 6] 4 Gir Sela ee 450 00 150 00 
Braintree, | 
Brookline, a0 ties 1. A. 8 4p a ap ce }, 8a 4 5 oe. ol 1 06 494 00 
Canton, I2) 17 129] 29) 29 29 29 29} 29 1.20 
Cohasset, 10) 7 O17 | 14, 3 a 15 Sieola als 4 17 750 00 
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SENATE..... “ weeelNo. 89. 


PETITION 


OF THE 


PRESIDENT AND TRUSTEES OF WILLIAMS COLLEGE, 


REPORT THEREON. 


mS ; (hrs a 


To the Honorable the Senate, and the Honorable the 
House of Representatives, in General Court assembled : 


HumBiy sHEw, 


The President and Trustees of Williams College, that 
since your petitioners received aid from the Legislature, 
they have discharged the trust reposed in them according 
to their best judgment, and with the strictest economy. 
During a portion of this time, from causes which need 
not now be mentioned, the resources of the college have 
not been sufficient to meet the expenses requisite to pro- 
vide such instruction as was reasonably demanded by the 
public; and at the present time the necessary expenses 
somewhat excced the income. In consequence of this, 
it has been necessary so far to reduce the salaries of some 
of the officers that they are inadequate, and that they 
cannot expect, without a change, to retain permanently 
suitable men. 

This state of things has not been concealed from the 
Legislature, and your petitioners have been encouraged 
to expect relief when there should be, as there now is, a 
more prosperous state of the treasury. 

Whatever may be desirable hereafter for the purposes 
of improvement, your petitioners are of the opinion, that 
the sum now asked for by them would place the college 
upon a permanent and respectable footing for the future, 
and enable them to make such improvements in their 
course of instruction as are most imperiously demanded 
at the present day. Among the improvements contem- 
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plated are, more enlarged instruction in natural history, 
particularly the branches of geology, mineralogy, and 
botany ; instruction in modern languages ; in civil engi- 
neering, and practical mechanics. 

Your petitioners are also desirous of establishing dur- 
ing the winter season, when the labors of husbandry are 
not pressing, several courses of lectures, of suitable length, 
(as lectures on agricultural chemistry, on natural philoso- 
phy, and mineralogy,) for the benefit of that large class 
of the community who do not wish to pursue a college 
course, and yet wish and ought to have more means of 
knowledge than can be furnished by our academies and 
_ common schools. ‘These lectures, if thought best by the 
Legislature, might be attended free of expense. Ttas 
believed that something of this kind is loudly called for 
by the wants of the western part of the State, and es- 
pecially by the agricultural portion of the community ; 
and it cannot be provided in a separate institution by in- 
dividual enterprise, because the expense for buildings and 
apparatus must be large, and the attendance, except fora 
small portion of the year, inconsiderable. During the 
lecture term, those who should attend might have access 
to the library and cabinet, and would have the use of the 
philosophical and chemical apparatus belonging to the 
college. Your petitioners will not enlarge upon the ad- 
vantages of such a course. They will simply say, that 
they know of no means by which, at so small an expense, 
your honorable body could, in their opinion, do so much 
to diffuse useful knowledge, and raise the general stand- 
ard of education. 

Your petitioners would further state, that if it should 
be thought that the college can furnish, as undoubtedly 
it can, important facilities for the preparation of teachers, 
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they should be ready to do any thing in their power to 
promote so desirable an end. 

For these reasons your petitioners pray, that your hon- 
orable body would grant them such assistance as, in their 
wisdom, they may judge that the interests of the institu- 
tion and of the State require. 


In behalf of the Trustees: 
M. HOPKINS, 


President of the College. 


January, 1837. 


Houser or REPRESENTATIVES, Jan. 24, 1837. 


Referred to the Committee on a petition of the Trus- 
tees of Amherst College. Sent up for concurrence. 


L. S. CUSHING, Clerk. 


In Senate, Jan. 24, 1837. 


Concurred. 


CHA’S. CALHOUN, Clerk. 


. 


Conmionwealth of sAassachusetts. 


In Senate, Feb.  ; 1837. 


The Joint Special Committee, to whom was referred the 
Petition of the Trustees of Williams College, for pe- 
cuniary aid, having heard the Petitioners, and duly con- 
sidered the matter submitted, respectfully 


REPORT: 


That Williams College is an old and respectable insti- 
tution, situated in that interesting portion of the Com- 
monwealth, “the hills of Berkshire.” It commenced 
operations in 1793, and graduated its first class in 1795. 
From that time to the present, it has sustained a high 


reputation for the ability of its instructers, and the faith- 


fulness of their instructions, for the purity of its moral, 
and the vigor of its mental discipline. In consequence of 
its location, near the borders of New York and Vermont, 
whose inhabitants naturally preferred to patronize their 
own colleges, its number of students has never much ex- 
ceeded an average of one hundred and twenty. The 
number of its alamni is, however, very respectable, being 
in September, 1835, eleven hundred and_ thirty-four. 
Who can compute the influence of this number of edu- 
cated men, for weal or woe, on the destinies of our coun- 
try? Who can tell the amount of good they may have 


< 
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produced, or the amount of evil they may have averted ? 
The influence of an annual supply of educated men on 
the community is incalculable. Arrest this supply, dam 
up the currents of instruction, and suffer the fountains of 
knowledge to become stagnant, and we should soon per- 
ceive the deteriorating and demoralizing effects of this 
Vandal policy on the community. Knowledge is the pal- 
ladium of our liberties, and ignorance the devoted and 
servile hand-maid of despotism. The general diffusion of 
education is the surest means of perpetuating our free in- 
stitutions, and the want of it the readiest means of their 
destruction. The patriot then, from love to his country 
and her institutions, as well as the philanthropist, from 
love to men and their best interests, will heartily join in 
enhancing the means, and multiplying the facilities of ed- 
ucation. 

Colleges are the well-springs of learning. They are 
the oceans, while academies and primary schools are only 
the rivers of knowledge. Let these great reservoirs be- 
come stagnant, through want of the clarifying tides of pub- 
lic patronage and support, and the rivers and minor streams 
will most sensibly feel their blighting influence. The 
tree that begins to die at the top will die downward. 
Colleges are the head of our literary institutions. ‘They 
are the topmost branches of the tree of knowledge. Let 
them be sustained in health and vigor, and all dependent in- 
stitutions will participate in their prosperity, and pour upon 
the community the greatest amount of blessings of which 
they are capable. Let them be neglected, and shorn of 
their appropriate influence, and be suffered to dwindle 
and decay, and prophetic vision is not necessary to foresee 
the disastrous consequences of such ill-judged and ruinous 
policy. Your Committee feel warranted in this train of 
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remark from the fact, that this college has, already, re- 
ceived liberal appropriations of the public money. It is 
still needy. Its wants have not been thoroughly supplied. 
It yet requires the fostering aid of legislative bounty to 
develop its utmost powers of doing good. The means 
it now possesses are comparatively inefficient, for the 
want of a little additional aid. It has reached almost the 
summit of usefulness, and there faints, and falters, and 
needs the encouragement of its friends, and the reviving 
appliancies of the treasury, to enable it to ascend. Your 
Committee cannot but hope, that the following facts will 
dispose the Legislature to listen favorably to its appli- 


_ cation. 


The amount of funds this College has received from 
legislative grants, as appears from a sermon of its late 
president, Dr. Griffin, delivered at the dedication of the 
new chapel, is as follows, VIZ 

In 1793, $4000 was granted, 
1796, two townships of eastern land, 
1805, one township of si is 
1807, 14 66 13 iG 
1814, 3-16ths of the Massachsetts Bank 
Tax for ten years amounting to, $30,000 

The grants, as estimated, amount to $53,000. 

Its present amount of productive funds, its income and 
expenses, as appears by the auditor’s statement, made to 
the trustees in July, 1836, are as follows, viz: 


Notes bearing interest, $27,340 23 
© for subscriptions, 2,690 87 
“« for tuition, 1,000 00 
Cash in treasury, 2,786 29 


— 


$33,817 39 
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Deduct charity funds specially appropriated, viz. 


Woodbridge Little’s, $5,500 00 
Ezra Starkweather’s, 1,000 00 
State fund, 7,500 00 
$14,000 00 

This leaves on interest, for general purposes of the col- 
lege, $19,823 39 
Add real estate rented, 7,000 00 
The productive fund is $26,823 39 


The income consists of the annual interest of this fund, 
the term bills of the students and room rent, and is as 
follows, viz: 


Interest on $26,823 39, is $1,609 40 
Term bills of say 110 students, at $24, is 2,640 00 
Room rent, average $5 25, is 577 50 

Whole income is $4,826 90 


The annual expenditures are as follows : 
President’s salary, exclusive of house rent, $1,075 00 


Three professors, at $700 each, 2,100 00 
Two tutors, at $400 each, 800 00 
Professor of chemistry, 400 00 

» Treasurer, 200 00 
* Repairs to buildings, 250 00 
Contingencies, 200 00 
Commencement, 125 00 
Whole expense, $5,150 00 

Excess of expenditures over income, $3,2310 


It will be perceived, that its term bills fall far short of 
meeting its current expenses, and that great retrenchment 
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in its expenses must take place, to enable the receipts to 
defray them. Your Committee cannot perceive that any 
of these expenses are liable to the charge of extravagance, 
but, on the contrary, they think them graduated on the 
strictest and most economical principles. It follows, then, 
if this college be sustained at all, it must be sustained 
by resources, independent of its receipts for tuition, and 
of the income of its present funds. 

It will be perceived, too, that the salaries of its faculty 
are exceedingly small. It was represented to your Com- 
mittee, and they see no reason to doubt its correctness, 
that it will be impossible to keep, for any length of time, 
‘men of requisite qualifications in the several professors’ 
chairs, at the present low rate of compensation. Though 
the cost of living is comparatively cheap where. this col- 
lege is located, yet a most rigid economy must be ob- 
served, to enable a professor to support a family respecta- 
bly on an income of only 700 dollars. Besides, literary 
labor is beginning to be in better demand, and, consequent- 
ly, commands a higher price. Accomplished professors in 
any of the departments of collegiate instruction can rarely 
be obtained for the compensation paid at this institu- 
tion. Hitherto the faculty of this college have been 
highly respectable scholars, and men of great and various 
attainments ; but your Committee fear, that unless the 
trustees shall be enabled to offer them a more adequate 
remuneration for their services, the tables will soon be 
turned, and that men will be inducted into the several 
professor’s chairs, who will disgrace the institution, and 
reflect discredit on the Commonwealth. 

The trustees are especially desirous of sufficient aid to 
enable them to continue the institution in its present 
standing. Six thousand dollars are needed for this pur- 
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pose. They feel impelled by a sense of justice, as well 
as of expediency, to add to the salaries of their several 
professors, one hundred dollars each, and to enable them 
to do this, five thousand dollars will be necessary. They 
are, also, desirous of raising the standard of literary taste, 
and of diffusing the elements of philosophical and chemi- 
cal knowledge more widely among the people in their 
neighborhood. ‘To this end, they propose to establish, 
during the winter season, several courses of lectures on 
agricultural chemistry, natural philosophy, mineralogy and 
geology, for the particular benefit of that portion of the 
surrounding population, who do not intend to pursue a 
college course of instruction. Located in the midst of 
an agricultural population, whose business, except in the 
winter months, engrosses their whole attention, your 
Committee believe that great good might result to the 
farming interests, from the establishment of the proposed 
course of free lectures. The experiment is well worth 
the cost of attempting it. Book farming, as it is called, 
is unpopular, but it is believed that its unpopularity arises 
from ignorance of scientific principles, and of their correct 
application to the cultivation of land. A knowledge of 
the properties of soils peculiar to each, and of the appro- 
priate food of plants, cannot but conduce to a more sys- 
tematic course of cultivation, and a more judicious suc- 
cession of crops. For this purpose, they ask the sum of 
ten thousand dollars. 

They are desirous of introducing into their course of 
instruction, the more recent improvements. Among the 
improvements contemplated are, more enlarged instruction 
in ‘natural history, particularly the branches of geology, 
mineralogy and botany ; instruction in modern languages, 
in civil engineering and practical mechanics. It is un- 
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necessary to comment upon the importance of the intro- 
duction of these branches. Its propriety commends itself 
to the common sense of every body. Our colleges must 
adopt all useful improvements in the sciences and modes 
of instruction, or fall short of the just demands of the 
people, and become inadequate to supply their intellectual 
necessities. "To make such improvements as the trustees 
would like to do, the sum of nine thousand dollars will be 
needed. 

The college buildings are convenient, and sufficiently 
spacious to accommodate its probable number of students. 
The library, philosophical and chemical apparatus, mine- 
ralogical cabinet, &c., are very respectable, and with mo- 
derate additions, will meet the wants of the institution. 

To render its present funds most efficient, and produc- 
tive of the highst degree of profit to the community, it 
seems to your committee necessary and expedient, to re- 
plenish them with a small additional grant from the trea- 
sury. Increase its means, as is proposed, and it will go 
on, widening its sphere of usefulness, and enlarging its 
circuit of action. It will rival, in purity, the snow upon 
its surrounding mountains, and in healthful and invigorat- 
ing influences, the winds that fan their summits. 

Your Committee believe that the public good requires 
the passage of the accompanying Resolve, and accord- 
ingly recommend it. 


Per Order, 
M. LAWRENCE, Chairman. 


Commonwealth of Massachusetts. 


In the Year of our Lord One Thousand Eight Hundred 
and Thirty-Seven. 


RESOLVE 


On the Petition of the Trustees of Williams College. 


Resolved, for the reasons set forth in the petition of 
the Trustees of Williams College, for pecuniary aid, that 
there be allowed and paid out of the treasury of the Com- 
monwealth, to the treasurer of Williams College, for the 
time being, for the use of said college, the sum of one 
thousand dollars on the first day of May, and on the first 
day of November, in each year, for ten successive years, 
the first payment of one thousand dollars to be paid on the 
first day of May next. And His Excellency the Gover- 
nor is hereby authorized to draw his warrants accord- 


ingly. 
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OPINIONS OF THE JUDGES. 


SUPREME COURT OF THE UNITED STATES, JANUARY TERM, 1837. 


Tur PropriETORS OF THE Tur PRoprieTORS OF THE 
Cuar.ts River Bripce Warren Bripce & OTHERS. 


Mr Chief Justice Taney delivered the opinion of the Court as follows : 


Tue questions involved in this case are of the gravest 
character, and the Court have given to them the most anxious 
and deliberate consideration. ‘lhe value of the right claimed 
by the plaintiffs is large in amount, and many persons may, 
no doubt, be seriously affected in their pecuniary interests by 
any decision, which the Court may pronounce ; and the ques- 
tions, which have been raised as to the power of the several 
States in relation to the corporations they have chartered are 
pregnant with important consequences, not only to the indi- , 
viduals, who are concerned in the corporate franchises, but to 
the communities in which they exist. The Court are fully 
sensible, that it is their duty, in exercising the high powers 
conferred on them by the Constitution of the United States, to 
deal with these great and extensive interests with the utmost 
caution, guarding, as far as they have the power to do so, the 
rights of property, and at the same time carefully abstaining 
from any encroachment on the rights reserved to the States. 

It appears from the record, that in the year 1650, the Legis- 
lature of Massachusetts granted to the President of Harvard 
College, ‘the liberty and power” to dispose of the Ferry from 
Charlestown to Boston by lease or otherwise, in the behalf 
and for the behoof of the College; and that under that grant, 
the college continued to hold and keep the ferry by its lessees 
or agents, and to receive the profits of it until 1785. In the 
Jast mentioned year, a petition was presented to the Legisla- 
ture, by Thomas Russell and others, stating the inconvenience 
of the transportation by ferries over Charles River, and the 
public advantages, that would result from a bridge; and pray- 
ing to be incorporated for the purpose of erecting abridge in the 
place, where the ferry between Boston and Charlestown was 
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then kept. Pursuant to this petition the Legislature on the 9th 
of March, 1785, passed an act incorporating a company by 
the name of “‘ The Proprietors of the Charles River Bridge,” 
for purposes mentioned in the petition. Under this charter 
the company were empowered to erect a bridge in “ the place 
where the ferry was then kept;” certain tolls were granted, 
and the charter was limited to 40 years, from the first opening 
of the bridge for passengers; and from the time that toll 
commenced until the expiration of this term, the company 
were to pay two hundred pounds annually to Harvard College; 
and at the expiration of the forty years the bridge was to be 
the property of the Commonwealth, “ saving (as the law 
expresses it) to the said College or University a reasonable 
annual compensation for the annual,income of the ferry, 
which they might have received had not the said bridge been 
erected.” | 

The bridge was accordingly built, and was opened for pas- 
sengers on the 17th of June, 1786. In 1792 the charter was 
extended to seventy years from the opening of the bridge, 
and at the expiration of that time was to belong to the Com- 
monwealth. The corporation have regularly paid to the 
college the annual sum of two hundred pounds, and have 
performed all the duties imposed on them by the terms of 
their charter. 

In 1828, the Legislature of Massachusetts incorporated a 
company by the name of “ the Proprietors of the Warren 
Bridge,” for the purpose of erecting another bridge over 
Charles River. This bridge is only sixteen rods at its com- 
mencement on the Charlestown side from the commencement 
of the bridge of the Plaintiffs, and they are about fifty rods 
apart at their termination on the Boston side. The travellers, 
who pass over either bridge, proceed from Charlestown 
square, which receives the travel of many great public roads 
leading from the country, and the. passengers and travellers 
to and from Boston, who used to pass over the Charles river 
bridge from and through this square before the erection of the 
Warren Bridge. 

The Warren Bridge by the terms of its charter was to be 
surrendered to the State, as soon as the expenses of the pro- 
prietors in building and supporting it should be reimbursed ; 
but this period was not in any event to exceed six years from 
the time the company commenced receiving toll. When the 
original bill in this case was filed, the Warren Bridge had not 
been built; and the bill was filed after the passage of the law, 
in order to obtain an injunction to prevent its erection, and for 
general relief. ‘The bill, among other things, charged as a 
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ground for relief, that the act for the erection of the Warren 
Bridge impaired the obligation of the contract between the 
Commonwealth and the Proprietors of the Charles River 
Bridge, and was therefore repugnant to the Constitution of 
the United States. Afterwards a supplemental bill was filed, 
stating that the bridge had then been so far completed, that it 
had been open for travel, and that divers persons had passed 
over, and thus avoided the payment of the toll, which would 
otherwise have been received by the plaintiffs. The answer 
to the supplemental bill admitted, that the bridge had been so 
far completed that foot passengers could pass, but denied that 
any persons but the workmen and superintendents had passed 
over with their consent. In this state of the pleadings, the 
cause came on for hearing in the Supreme Judicial Court for 
the County of Suffolk, in the Commenwealth of Massachu- 
setts at November term, 1829, and the Court decided, that the 
act incorporating the Warren Bridge, did not impair the obli- 
gation of the contract with the Proprietors, of the Charles 
River Bridge, and dismissed the Complainant’s bill, and the 
case is brought here by writ of error from that decision. It 
is, however, proper to state, that it is understood, that the 
| State Court was equally divided upon the question, and that 
the decree dismissing the bill upon the ground above stated, 
was pronounced by a majority of the Court, for the purpose 
of enabling the Complainants to bring the question for decis- 
ion before this Court. 

In the argument here it was admitted, that since the filing 
of the supplemental bill a sufficient amount of toll had been 
received by the Proprietors of the Warren bridge toreimburse | 
all their expenses, and that the bridge is now the property of 
~the State, and has been made a free bridge; and that the 
value of the franchise granted to the proprietors of the 
Charles River Bridge has by this means been entirely de- 
stroyed. ; 

If the Complainants deemed these facts material, they 
ought to have been brought before the State Court by a sup- 
plemental bill, and this Court in pronouncing its judgment 
cannot regularly notice them. But in the view, which the 
Court take of this subject, these additional circumstances 
would not in any degree influence their decision. And as 
they are conceded to be true, and the case has been argued on 
that ground, and the controversy has been for a long time 
depending, and all parties desire a final end of it; and as it 
is of importance to them, that the principles on which this 
Court decide should not be misunderstood, the case will be 
treated in the opinion now delivered, as if these admitted 
facts were regularly before us. 
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A good. deal of evidence has been offered to show the 

nature and extent of the ferry right granted to the College ; 
and also to show the rights claimed by the proprietors of the 
bridge at different times by virtue of their charter, and the 
opinions entertained by Committees of the Legislature, and 
others upon that subject. But, as these circumstances do not 
affect the judgment of this Court, it is unnecessary to recapit- 
ulate them. 
- The Plaintiffs in error, insist mainly upon two erounds, 
1st. That by virtue of the grant of 1650, Harvard College was 
entitled in perpetuity, to the right of keeping a ferry between 
Charlestown and Boston; that thisright was exclusive; and 
that the Legislature had not the power to establish another 
ferry on the same line of travel, because it would infringe the 
rights of the College; and that these rights upon the erection 
of the bridge in the place of the ferry, under the charter of 
1785, were transferred to, and became vested in ‘“‘ The Pro- 
prietors of the Charles River Bridge;” and that under and by 
virtue of this transfer of the ferry right, the rights. of the 
Bridge Company were as exclusive in that line of travel, as 
the rights of the Ferry. 2dly. That independently of the 
Ferry right, the acts of the Legislature of Massachusetts of 
1785 and 1792 by their true construction necessarily implied, 
that the Legislature would not authorize another bridge, and 
especially a free one, by the side of this, and placed in the 
same line of travel, whereby the franchise granted to the 
‘« Proprietors of the Charles River Bridge” should be rendered 
of no value; and the Plaintiffs in error contend, that the 
grant of the ferry to the College, and of the charter to the 
Proprietors of the Bridge, are both contracts on the part of 
the State; and that the law authorizing the erection of the 
Warren Bridge in 1828, impairs the obligation of one or both 
of these contracts. ' 

It is very clear, that in the form, in which this case comes 
before us, being a writ of error toa State Court, the plain- 
tiffs in claiming under either of these rights must place them- 
selves on the ground of contract, and cannot support them- 
selves upon the principles, that the law divests vested rights. 
It is well settled by the decisions of this Court, that a State 
law may be retrospective in its character and may divest 


vested rights, and yet not violate the Constitution of the 
United States, unless it also impairs the obligation of a con- 
tract. In 2 Peters, 413, Satterlee vs. Mathewson, this Court, 
in speaking of the State law then before them, and interpreting 
the article in the Constitution of the United States which for- 


bids the States to pass laws impairing the obligation of con- 
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tracts, uses the following language. “It (the State law) is 

said to be retrospective. Beit so. But retrospective laws, 

which do not impair the obligation of contracts, or partake 

of the character of ex post facto laws, are not condemned or 

forbidden by any part of that instrument,” (the Constitu- 

tion of the United States.) And in another passage in the 

same case, the Court say, ‘‘ The objection however most 

‘pressed upon the Court, and relied upon by the, counsel for 
the plaintiff in error was, that the effect of this act was to 

divest rights, which were vested by law in Satterlee. 'There 

is certainly no part of the Constitution of the United States, 

which applies to a State law of this description; nor are we_ 
, aware of any decision of this or of any other Circuit Court, 

which has condemned such a law upon this ground, pro- 

vided its effects be not to impair the obligation of a contract.” 

The-same principles were reaffirmed in this Court, in the late 
case of Watson and others vs. Mercer, decided in 1834, 8 Pet. 

110. ‘‘As to the first point,” (say the Court) ‘‘it is clear, that. 
this court has no right to pronounce an act of the State 
Legislature .void, as contrary to the Constitution of the 
United States, from the mere fact, that it divests antecedent - 
vested rights of property. The Constitution of the United 
States does not prohibit the States from passing retrospec- 
tive laws generally, but only ex post facto laws.” 

After these solemn decisions of this Court, it is apparent, 
that the Plaintiffs in error cannot sustain themselves here, 
either upon the ferry right, or the charter to the bridge; they 
must show, that the title which they claim was acquired by | 
contract, and that the terms of that contract have been vio- 
lated by the charter to the Warren Bridge. In other words, 
they must show, that the State has entered into a contract 
with them, or those under whom they claim, not to establish 
a free bridge at the place, where the Warren Bridge is erected. 
Such and such only are the principles on which the Plaintiffs 
in error can claim relief in this case. 

The nature and extent of the ferry right granted to Har- 
vard College in 1650, must depend upon the laws of Massa- 
chusetts, and the character and extent of this right has been 
elaborately discussed at the Bar. But in the view, which the 
Court take of the case before them, it is not necessary to 
express any opinion on these questions. For assuming that 
the grant to Harvard College and the charter to the Bridge 
Company were both contracts, and that the ferry right was 
as extensive and as exclusive as the Plaintiffs contend for, 
still they cannot enlarge the privileges granted to the Bridge 
unless it can be shown, that the rights of Harvard College in 
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this ferry have by assignment or in some other way been 
transferred to the Proprietors of the Charles River Bridge, and 
still remain in existence vested in them, to the same extent 
with that, in which they were held and enjoyed by the Col- 
lege before the bridge was built. 

{t has been strongly pressed upon the Court by the Plain- 
tiffs in error, that these rights are still existing, and are now 
held by the Proprietors of the Bridge. If this franchise still 
exists, there must be some body possessed of authority to use 
it, and to keep the Ferry. Who could now lawfully set up a 
ferry, where the old one was kept? The Bridge was built in 
the same place and its abutments occupied the landings of the 
ferry. The transportation of passengers in boats from land- 
ing tolanding was no longer possible, and the ferry was as 
effectually destroyed, as if a convulsion of nature had made 
there a passage of dry land. The ferry then of necessity 
ceased to exist, as soon as the bridge was erected, and when 
the ferry itself was destroyed, how can rights, which were 
incident to it, be supposed to survive? The exclusive priv- 
ileges, if they had such, must follow the fate of the ferry, and 
can have no legal existence without it. And if the ferry 
right had been assigned by the College in due and legal form 
to the Proprietors of the Bridge, they themselves extinguished 
that right, when they erected the bridge in its place. Itis not 
supposed by any one, that the Bridge Company have a right 
to keep a ferry. No such right is claimed for them, nor can 
be claimed for them, under their charter to erect a bridge. 
And it is difficult to imagine, how ferry rights can be held by 
a corporation, or an individual, who have no right to keep a 
ferry. Itis clear, that the incident must follow the fate of 
the principal, and the privilege connected with property. And 
if the ferry right in Harvard College was exclusive, and had 
been assigned to the Proprietors of the Bridge, the privilege of 
exclusion could not remain in the hands of their assignees, if 
those assignees destroyed the ferry. But upon what ground 
can the Plaintiffs in error contend, that the ferry rights of the 
College have been transferred? Itmust be by some mode of 
transfer known to the law, so that the evidence relied on to 
prove it can be pointed out in the record. How was it trans- 
ferred? It is not suggested, that there ever was in point of 
fact a deed of conveyance executed by the College to the 
Bridge Company. Is there any evidence in the record from 
which such a conveyance may upon legal principles be pre- 
sumed? The testimony before the Court, so far from lay- 
ing the foundation of such a presumption, repels it in the most 
positive terms. 
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The petition to the Legislature in 1785, on which the char- 
ter was granted, does not suggest an assignment nor any agree- 
ment or consent on the part of the College, and the petition- 
ers do not appear to have regarded the wishes of that 
institution as by any means necessary to ensure their success. 
They place their application entirely on considerations of 
public interest and public convenience, and the superior 
advantages of a communication across Charles River by a 
bridge instead of a ferry. 

The Legislature in granting the charter shew by the lan- 
guage of the law, that they acted on the principles assumed 
by the petitioners. The preamble recites, that the bridge 
“will be of great public utility,” and that is the only reasou 
they assign for passing the law which incorporates this 
Company. 

The validity of the charter is not made to depend on the 
consent of the College, nor of any assignment or surrender 
on their part, and the Legislature deal with the subject as if 
it were one exclusively within their own power, and as if the 
ferry right were not to be transferred to the Bridge Company, 
, but to be extinguished. 

And they appear to have acted on the principle, that the 
State by virtue of its sovereign powers and eminent domain 
had a right to take away the franchise of the ferry, because in 
their judgment the public interest and convenience would be 
better promoted by a bridge in the same place, and upon that 
principle they proceed to make a pecuniary compensation to 
the College for the franchise thus taken away. And as there 
is an express reservation of a continuing pecuniary compen- 
sation to the College when the bridge shall become the prop- 
erty of the State, and no provision whatever for the restora- 
tion of the ferry right, it is evident, that no such right was 
intended to be reserved or continued. The ferry with all its 
privileges was intended to be forever at an end, and a compen- 
sation in money was given in lieu of it. The College acqui- 
esced in this arrangement, and there is proof in the record, that 
it was all done with their consent: Can a deed of assignment 
to the Bridge Company, which would keep alive the ferry 
rights in their hands, be presumed under such circumstances ? 
Do not the petition, the law of incorporation, and the consent 
of the College to the pecuniary provision made for it in perpe- 
tuity, all repel the notion of an assignment of its rights to the 
Bridge Company, and prove that every party to this proceed- 
ing intended, that its franchises, whatever they were, should 
be resumed by the State, and be no longer held by any indi- 
vidual or corporation? With such evidence before us, there 
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can be no ground for presuming a conveyance to the Plaintiffs. 
There was no reason for such a conveyance. There was 
every reason against it. And the arrangements, proposed by 
the charter to the Bridge, could not have been carried into full 
effect, unless the rights of the ferry were entirely extin- 
guished. 

It is however said, that the payment of the two hundred 
pounds a year to the College, as provided for in the law, gives 
to the Proprietors of the Bridge an equitable claim to be 
treated as the assignees of their interest, and by substitution 
upon chancery principles to be clothed with all their rights. 

The answer to this argument is obvious. ‘This annual sum, 
was intended to be paid out of the proceeds of the tolls, which 
the company were authorized to collect. The amount of the 
tolls, it must be presumed, was graduated with a view to this 
incumbrance as well as to every other expenditure to which the 
Company might be subjected under the provisions of their 
charter. The tolls were to be collected from the public, and 
it was intended, that the expense of the annuity to Harvard 
College should be borne by the public. And itis manifest that 
it was so borne, from the amount, which it is admitted they 
received until the Warren Bridge was erected. This'agreement 
therefore to pay that sum can give them no equitable right to 
be regarded as the assignees of the College, and certainly can 
furnish no foundation for presuming a conveyance. And as 
the Proprietors of the Bridge are neither the legal nor equi- 
table assignees of the College, it is not easy to perceive, how 
the ferry franchise can be invoked in aid of their claim, if it 
were even still a subsisting privilege, and had not been 
resumed by the State for the purpose of building a bridge in 
its place. 

Neither can the extent of the pre-existing ferry right, 
whatever it may have been, have any influence upoit the 
construction of the written charter for the bridge. It does 
not by any means follow, that because the legislative power 
in Massachusetts in 1650 may have granted to a justly 
favored seminary of learning the exclusive right of ferry 
between Boston and Charlestown, they would in 1785 give 
the same extensive privilege to another corporation, who 
were about to erect a bridge in the same place. The fact, 
that such a right was granted to the College, cannot by any 
sound rule of legal construction be used to extend the privi- 
leges.of the Bridge Company beyond what the words of the 
charter naturally and legally import. Increased population, 
longer experience in legislation, the different character of the 
corporations, which owned the ferry, from that which owned 
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the Bridge, might well have induced a change in the policy of 
the State in this respect; and as the franchise of the ferry and 
that of the bridge, are different in their nature, and were each 
established by separate grants, which have no words to 
connect the privileges of the one with the privileges of the 
other, there is no rule of legal interpretation, which would 
authorize the court to associate these grants together, and to 
infer, that any privilege was intended to be given to the 
Bridge Company, merely because it has been conferred on the 
ferry. The Charter to the Bridge is a written instrument 
which must speak for itself, and be interpreted by its own 
terms. ‘This brings us to the act of the Legislature of Massa- 
chusetts of 1785, by which the Plaintiffs were incorporated 
by the name of “The Proprietors of the Charles River 
Bridge;” and it is here and in the law of 1792, prolonging 
their charter, that we must look for the extent and nature of 
. the franchise conferred upon the Plaintiffs. 

Much has been said in the argument, of the principles of 
construction by which this law is to be expounded, and what 
undertakings on the part of the State may be implied. The 

_ court think there can be no serious difficulty on this head. 
‘It is the grant of certain franchises by the public to a 
private corporation, and in a matter where the public interest 
is concerned. ‘The rule of construction in such cases is well 
settled both in England, and by the decisions of our own 
tribunals. In 2 Barn. & Adol. 793, “in the case of the 
proprietors of the Stowbridge Canal, against Wheely and 
others the Court say, ‘The canal having been made under an 
act of parliament, the rights of the plaintiffs are derived 
entirely from that act. 'This, like many other cases, is a bar- 
gain between a company of adventurers and the public, the 
terms of which are expressed in the statute; and the rule of 
construction in all such cases, is now fully established to be 
this — that any ambiguity in the terms of the contract must 
operate against the adventurers and in favor of the public, 
and the plaintiffs can claim nothing that is not clearly given 
them by the act.’” And the doctrine thus laid down is 
abundantly sustained by the authorities, referred to in 
this decision. The case itself was as strong a one as could 
well be imagined for giving to the Canal company by impli- 
cation a right to the toll they demanded. Their canal had 
been used by the defendants to a very considerable extent 
in transporting large quantities of coal; The rights of all 
persons to navigate the canal was expressly secured by the, 
of Parliament, so that the company could not prevent them 
from using it; and the toll demanded was admitted to be 
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reasonable, yet they only used one of the levels of the canal, 
and did not pass through the locks; and the statute in giving 
the right to exact toll had given it for articles, which passed 
“through any one or more of the locks,” and had said nothing 
as to toll for navigating one of the levels; the Court held, that 
the right to demand toll in the latter case, could not be 
implied, and that the company were not entitled to recover 
it. This was a fair case for an equitable construction of the 
act of incorporation, and for an implied grant, if such a rule 
of construction could ever be permitted in a law of that 
description. For the canal had been made at the expense of 
the company, the defendants had availed themselves of the 
fruits of their labors, and used the canal freely and exten- 
sively for their own profit. Still the right to exact toll could 
not be implied, because such a privilege was not found in the 
charter. 

Borrowing, as we have done, our system of jurisprudence 
from the English law, and having adopted in every other case, 
civil and criminal, its rules for the construction of statutes, is 
there anything in our local situation, or in the nature of our 
political institutions, which should lead us to depart from the 
principle, where corporations are concerned? Are we to apply 
to acts of incorporation a rule of construction differing from 
that of the English law, and by implication make the terms 
of a charter in one of the States more unfavorable to the 
public, than upon an act of Parliament, framed in the same 
words, would be sanctioned in an English Court? Can any 
good reason be assigned for excepting this particular class of 
cases from the operation of the general principle, and for 
‘introducing a new and adverse rule of construction in favor 
of corporations, while we adopt and adhere to the rules of 
construction known to the English common law in every 
other-case without exception? We think not; and it would 
present a singular spectacle, if while the Courts in England 
are restraining within the strictest limits the claims of monop- 
oly and exclusive privileges in nature of monopolies, and 
confining corporations to the privileges plainly given to them 
in their charter, the courts of this country should be found 
enlarging these privileges by implication, and construing a 
statute more unfavorably to the public and to the rights of 
the community, than would be done in a like case in an 
English Court of Justice. 

But we are not now left to determine for the first time the 
rules by which public grants are to be construed in this 
country. The subject has already been considered in this 
Court, and the rule of construction above stated fully estab- 
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lished. In the case of the United States vs. Arredondo, 6 
Pet. 738, the leading cases upon this subject are collected 
together by the learned Judge, who delivered the opinion of 
the Court, and the principle recognised that in grants by the. 
public nothing passes by implication. 

The rule is still more clearly and plainly stated in the case 
of Jackson vs. Lamphire, in 3 Pet. 289. That was a grant 
of land by the State; and in speaking of this doctrine of 
implied covenants in grants by the State, the Court use the 
following language, which is strikingly applicable to the case 
at bar. ‘The only contract made by the State is the grant 
to John Cornelius, his heirs and assigns of the land in ques- 
tion. The patent contains no covenant to do or not to do any 
further act in relation to the land; and we do not feel our- 
selves at liberty in this case to create one by implication. 
The State has not by this act impaired the force of the grant; 
it does not profess, or attempt to take the land from the assigns 
of Cornelius and give it to one, not claiming under him, 
neither does the award produce that effect; the grant remains 
in full force, the property conveyed is held by his grantee and 
the State asserts no claim to it.” 

The same rule of construction is also stated in the case of 
Beaty vs. the Lessee of Knowler, 4 Pet. 168, decided in this 
Court, in 1830. In delivering their opinion in that case the 
Court say, ‘‘ That a corporation is strictly limited to the exer- 
cise of those powers, which are specifically conferred on it, 
will not be denied. The exercise of the corporate franchise 
being restrictive of individual rights, cannot be extended 
beyond the letter and spirit of the act of incorporation.” 

_ But the case most analogous to this, and in which the 
question came more directly before the Court, is the case of 
the Providence Bank vs. Billings & Pittman, 4 Pet. 514, and 
which was decided in 1830. In that case it appeared, that 
the Legislature of Rhode Island had chartered the Bank, in 
the usual form of such acts of incorporation. The charter 
contained no stipulation on the part of the State, that it would 
not impose a tax on the Bank, nor any reservation of the 
right todo so. It wassilenton this point. Afterwards alaw 
was passed imposing a tax on all Banks in the State, and 
the right to impose this tax was resisted by the Providence 
Bank, upon the ground, that if the State could impose a tax, 
it might tax so heavily as to render the franchise of no value 
and destroy the institution; that the charter was a contract, 
and that a power, which may in effect destroy the charter, is 
inconsistent with it, and is impliedly renounced by granting 
it. But the Court said, that the taxing power was of vital 
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importance, and essential to the existence of the government, 
and that the relinquishment of such a power is never to be 
assumed. And, in delivering the opinion of the Court, the 
late Chief Justice states the principle in the following clear 
and emphatic language. Speaking of the taxing power he 
says, ‘As the whole community is interested in retaining it 
undiminished, that community has a right to insist, that its 
abandonment ought not to be presumed, in a case in which 
the deliberate purpose of the State to abandon it, does not 
appear.” The case now before the Court is in principle pre- 
cisely the same. It is a charter from a State. ‘The act of 
incorporation is silent in relation to the contested power. 
The argument in favor of the Proprietors of the Charles 
River Bridge is the same almost in words with that used by 
the Providence Bank, that is, that the power claimed by the 
State, if it exists, may be so used as to destroy the value of 
the franchise they have granted to the corporation. The 
argument must receive the same answer. And the fact that 
the power has been already exercised so as to destroy the 
value of the franchise, cannot in any degree affect the princi- 
ple. The existence of the power does not and cannot depend 
upon the circumstance of its having been exercised or not. 

It may perhaps be said, that in the case of the Providence 
Bank, this Court were speaking of the taxing power, which 
is of vital importance to the very existence of every govern- 
ment. But the object and the end of all government, is to 
promote the happiness and prosperity of the community by 
which it is established, and it can never be assumed, that the 
government intended to diminish its power of accomplishing 
the end for which it was created; and in a country like ours, 
free, active and enterprising, continually advancing in num- 
bers and wealth, new channels of communication are daily 
found necessary both for travel and trade, and are essential 
to the comfort, convenience and prosperity of the people. A 
State ought never to be presumed to surrender this power, 
because, like the taxing power, the whole community have 
an interest in preserving it undiminished, and when a corpo- 
ration alleges, that a State has surrendered for seventy years, 
its power of improvement and public accommodation in a 
great and important line of travel, along which a vast num- 
ber of its citizens must daily pass, the community have a 
right to insist in the languageof this court above quoted, 
‘that its abandonment ought not to be presumed, in a case 
in which the deliberate purpose of the State to abandon does 
not appear.’ The continued existence of a government 
would be of no great value, if by implications and presump- 
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tions, it was disarmed of the powers necessary to accomplish 
the ends of its creation, and the functions it was designed 
to perform, transferred to the hands of privileged corpora- 
tions. The rule of construction, announced by the Court, 
was not confined to the taxing power, nor is it so limited in 
the opinion delivered. On the contrary, it was distinctly 
placed on the ground, that the interests of the community 
were concerned in preserving undiminished the power then 
in question, and whenever any power of the State is said to 
be surrendered or diminished, whether it be the taxing power 
or any other affecting the public interest, the same princi- 
ple applies, and the rule of construction must be the same. 
No one will question, that the interests of the great body of 
the people of the State, would in this instance be affected by 
the surrender of this great line of travel to a single corpora- 
tion, with the right to exact toll and exclude competition for 
seventy years. While the rights of private property are 
sacredly guarded, we must not forget, that the community 
also have rights, and that the happiness and well-being of 
every citizen depends on their faithful-preservation. 

Adopting the rule of construction above stated as the set- 
tled one, we proceed to apply it to the charter of 1785 to the 
Proprietors of the Charles River Bridge. This act of incor- 
poration is in the usual form, and the privileges such as are 
commonly given to corporations of that kind. It confers on 
them the ordinary faculties of a corporation for the purpose 
of building this bridge, and establishes certain rates of toll, 
which the company are authorized to take. his is the 
whole grant. There is no exclusive privilege given to them 
over the waters of Charles River above or below their bridge, 
no right to erect another bridge themselves, nor to prevent 
other persons from erecting one, no engagement from the 
state, that another shall not be erected, and no undertaking 
not to sanction competition, nor to make improvements, that 
may diminish the amount of its income. Upon all these 
subjects the charter is silent, and nothing is said in it about 
a line of travel so much insisted on in the argument, in 
which they are to have exclusive privileges. No words are 
used from which an intention to grant, any of these rights 
can be inferred. If the Plaintiff is entitled to them it must 
be implied simply from the nature of the grant, and cannot 
be inferred from the words by which the grant is made. 

The relative position of the Warren Bridge has already 
been described. It does not interrupt the passage over the 
Charles River Bridge, nor make the way to it or from it less 
convenient. None of the faculties or franchises granted to 
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that corporation have been revoked by the Legislature, and 
its right to take the tolls eranted by the charter remains 
unaltered. In short, all the franchises and rights of property 
enumerated in the charter and those mentioned to have been 
granted to it, remain unimpaired. But its income is destroy- 
ed by the Warren Bridge, which being free, draws off the 
passengers and property, which would have gone over it, and 
renders their franchise of no value. This is the gist of the 
complaint. For it is not pretended, that the erection of the 
Warren Bridge would have done them any injury or in any 
degree affected their right of property, if it had not dimin- 
ished the amount of their tolls. In order then to entitle 
themselves to relief, it is necessary to show, that the Legisla- 
ture contracted not to do the act of which they complain, 
and that they impaired, or in other words violated, that con- 
tract by the erection of the Warren Bridge. 

The inquiry then is, does the charter contain such a con- 
tract on the part of the State? Is there any such stipulation 
to be found in that instrument? It must be admitted on all 
hands, that there is none, no words that even relate to another 
bridge, or to the diminution of their tolls, or to the line of 
travel. If a contract on that subject can be gathered from 
the charter it must be by implication, and cannot be found 
in the words used. Can such an agreement be implied ? 
The rule of construction before stated is an answer to the 
question. In charters of this description no rights are taken 
from the public or given to the corporation beyond those, 
which the words of the charter by their natural and proper 
construction purport to convey. ‘There are no words, which 
import such a contract as the Plaintiffs in error contend for, 
and none can be implied, and the same answer must be 
given to them, that was given by this Court to the Providence 
Bank. The whole community are interested in this inquiry, 
and they have a right to require, that the power of pro- 
moting their comfort and convenience and of advancing the 
public prosperity by providing safe, convenient, and cheap 
ways for the transportation of produce and the purposes of 
travel, shall not be construed to have been surrendered or 
diminished by the State, unless it shall appear by plain words, 
that it was intended to be done. ‘ 

But the case before the Court is even still stronger against 
any such implied contract as the Plaintiffs in error contend 
for. The Charles River Bridge was completed in 1786. The 
time limited for the duration of the Corporation by their 
original charter expired in 1826. When therefore the law 
passed, authorizing the erection of the Warren Bridge, the 
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Proprietors of Charles River Bridge held their corporate 
existence under the law of 1792, which extended their char- 
ter for thirty years; and the rights, privileges and franchises 
of the company must depend upon the construction of the 
last mentioned law taken in connexion with the act of 1785. 
The act of 1792, which extends the charter of this 
ridge, incorporates another Company to build a bridge over 
Charles River, furnishing another communication with Boston 
and distant only between one and two miles from the old 
bridge. The first six sections of this act incorporate the Pro- 
prietors of the West Boston Bridge, and define the privileges 
and describe the duties of that Corporation. In the 7th sec- 
tion there is the following recital : “ And whereas the erection 
of Charles River Bridge was a work of hazard and public 
utility and another bridge in the place of West Boston 
Bridge may diminish the emoluments of Charles River 
Bridge; therefore for the encouragement of enterprise’? — 
it proceeds to extend the charter of the Charles River 
Bridge and to continue it for the term of seventy years from 
the day the bridge was completed, subject to the conditions 
prescribed in the original act, and to be entitled to the same 
tolls. It appears then, that by the same act, that extended 
this charter, the Legislature established another bridge, which 
they knew would lessen its profits; and this too before the 
expiration of the first charter and only seven years after it 
was granted, thereby shewing, that the State did not suppose, 
that by the terms it had used in the first law it had deprived 
itself of the power of making such public improvements as 
might impair the profits of the Charles River Bridge. And 
from the language used in the clauses of the law, by which 
the charter is extended, it would seem that the Legislature 
was specially careful to exclude any inference, that the 
extension was made upon the ground of compromise with 
the Bridge Company orasa compensation for rights impaired. 
On the contrary, words are cautiously employed to exclude 
that conclusion, and the extension is declared to be granted 
asa reward for the hazard they had run and “for the 
encouragement of enterprise.” 'The extension was given 
because the Company had undertaken and executed a work 
of doubtful success, and the improvements, which the Legis- 
lature then contemplated, might diminish the emoluments 
they had expected to receive from it. : 
It results from this statement that the Legislature in 
the very law extending the charter, asserts its right to 
authorize improvements over Charles River, which would 
take off a portion of the travel from this bridge and 
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diminish its profits, and the Bridge Company accept the 
renewal thus given and thus carefully connected with 
this assertion of the right on the part of the State. Can 
they, when holding their corporate existence under this 
law and deriving their franchises altogether from it, add 
to the privileges expressed in their charter an implied agree- 
ment, which is in direct conflict with a portion of the 
law from which they derive their corporate existence? Can 
the Legislature be presumed to have taken upon itself 
an implied obligation contrary to its own acts and declara- 
tions contained in the same law? It would be difficult to 
find a case justifying such an implication even between indi- 
viduals; still less will it be found when sovereign rights are 
concerned, and where the interests of a whole community 
would be deeply affected by such an implication. It would 
indeed be a strong exertion of judicial power, acting upon its 
own views of what justice required, and the parties ought to 
have done, to raise by a sort of judicial legislation an implied 
contract, and infer it from the nature of the very instrument 
in which the Legislature appears to have taken pains to use 
words, which disavow and repudiate any intention on the 
art of the State to make such a contract. 

Indeed the practice and usage of almost every State in 
the, Union, old enough to have commenced the work of inter- 
nal improvement, is opposed to the doctrine contended for on 
the part of the Plaintifls inerror. ‘Turnpike roads have been 
made in succession on the same line of travel, the later ones 
interfering materially with the profits of the first. These 
Corporations have in some instances been utterly ruined by 
the introduction of newer and better modes of transportation 
and travelling. In some cases rail roads have. rendered the 
turnpike roads on the same line of travel so entirely useless, 
that the franchise of the turnpike corporation is not worth 
preserving. Yet in none of these cases have the corporations 
supposed, that their privileges were invaded or any contract 
violated on the part of the State. Amid the multitude of 
cases, which have occurred, and have been daily oceurring 
for the last forty or fifty years, this is the first instance in 
which such an implied contract has been contended for, and 
this Court called upon to infer it from an ordinary act of incor- 
poration containing nothing more than the usual stipulations 
and provisions to be found in every such law. The absence 
of any such controversy, where there must have been so 
many occasions to give rise to it, proves, that neither States, 
nor individuals, nor corporations ever imagined, that such a 
contract can be implied from such charters. it shows, that 
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the men, who voted for these laws, never imagined, that they - 
were forming such a contract, and if we maintain that they 
have made it, we must create it by a legal fiction in oppo- 
sition to the truth of the fact and the obvious intention of 
the party. Wecannotdeal thus with the rights reserved to 
the States, and by legal intendments and mere technical 
reasoning, take away from them any portion of that power 
over their own internal police and improvement, which is so 
necessary to their well-being and prosperity. 

And what would be the fruits of this doctrine of implied 
contracts on the part of the States, and of property in a line 
of travel by a corporation, if it should now be sanctioned by 
this Court? ‘To what results would it lead us? If it is to 
be found in the charter to this Bridge, the same process of 
reasoning must discover it, in the various acts, which have 
been passed within the last forty years to turnpike companies. 
And what is to be the extent of the privileges of exclusion on 
the different sides of the road? The counsel, who have so 
ably argued this case, have not attempted to defineit by any 
certain boundaries. How far must the new improvement be 
distant from the old one? How near may you approach 
without invading its rights in the privileged line? If this 
Court should establish the principles now contended for, what 
is to become of the numerous rail roads established on the same 
line of travel with turnpike companies, and which have ren- 
dered the franchises of the turnpike corporations of no value ? 
Let it once be understood, that such charters carry with them 
these implied contracts, and give this unknown and undefined 
property in a line of travelling, and you will soon find the 
old turnpike corporations awakening from their sleep and 

_calling upon this Court to put down the improvements, which 
have taken their place. ‘The millions of property which have 
been invested in rail roads and canals upon lines of travel, 
which had been before occupied by turnpike corporations, 
will be put in jeopardy. We shall be thrown back to the 
improvements of the last century, and obliged to stand still, 
until the claims of the old turnpike corporations shall be sat- 
isfied, and they shall consent to permit these States to avail 
themselves of the rights of modern science, and to partake 
of the benefit of those improvements, which are now adding 
to the wealth and prosperity-and the convenience and com- 
fort of every other part of the civilized world. Nor is this 

all. — This Court. will find itself compelled to fix by some. 
arbitrary rule the width of thisnew kind of property in a line 
of travel; for if such a right of property exists, we have no 
lights to guide us in marking out its extent, unless indeed we 
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resort to the old feudal grants, and to the exclusive rights of 
ferries by prescription between towns, and are prepared to 
decide, that when a turnpike road from one town to another ~ 
had been made, no rail road or canal between these two 
points could afterwards be established. This Court are not 
prepared to sanction principles, which must lead to such re- 
sults. 

Many other questions of the deepest importance have been 
raised and elaborately discussed in the argument. It is’ not 
necessary for the decision of this case to express our opinion 
upon them, and the Court deem it proper to avoid volunteer- 
ing an opinion on any question involving the construction of 
the Constitution, when the case itself does not bring the ques- 
tion directly before them and make it their duty to decide 
upon it. 

Some questions also of a purely technical character have 
been made and argued, as to the form of proceeding and the 
right to relief. But enough appears on the record to bring out 
the great question in contest, and it is the interest of all parties 
concerned, that the real controversy should be settled without 
further delay. And as the opinion of the Court is pronounced 
on the main. question in dispute here, and disposes of the 
whole case, it is altogether unnecessary to enter upon the 
examination of the forms of proceeding, in which the parties 
have brought it before the Court. 

The judgment of the Supreme Judicial Court of the Com- 
monwealth of Massachusetts, dismissing the Plaintiffs’ bill, 
must therefore be affirmed with costs. 


JUSTICE McLEAN’S OPINION. 


Mr Justice McLzan delivered his opinion as follows : 


Tuis suit in Chancery was commenced in the Supreme 
Court of Massachusetts, where the bill was dismissed by a 
decree pro forma, the members of that Court being equally 
divided in opinion; and a writ of error was taken to this 
Court on the ground, that the right, asserted by the Complain- 
ants, and which has been violated under the charter of the 
respondents, is protected by a special provision in the 
federal constitution. 

The Complainants’ right is founded on an act of the Legis- 
lature of Massachusetts, passed March 9th, 1785, which 
incorporated certain individuals and authorized them to erect 
a bridge over Charles River, a navigable stream between 
Boston and Charlestown; and an amendatory act passed in 
1792, extending the charter thirty years. 

As explanatory of this right, if not the ground on which it 
in part rests, a reference is made to an ancient ferry over the 
same river, which was held by Harvard College, and the 
right of which was transferred, it is contended, in equity, if 
not in law, to the bridge company. 

The wrong complained of consists in the construction of a 
new bridge over the same river, under a recent act of the 
Legislature, within a few rods of the old one, and which 
takes away the entire profits of the old bridge. 

The Act to establish Charles River Bridge, required it to 
be constructed within a limited time, of certain dimensions, 
to be kept in repair, and to afford certain specified accommo- 
dations to the the public. 'The company were authorized to 
charge certain rates of toll, and they were required to pay, 
annually, two hundred pounds to Harvard College. ‘The 
first charter was granted for forty years. 

The facts proved in.the case show, that a bridge of the 
description required by the Act of 1785 was constructed 
within the time limited; that the annual payment has been 
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made to the College, and thatin every other respect the cor- 
poration has faithfully performed the conditions and duties 
enjoined on it. 

It is contended that the charter granted to the respondents, 
violates the obligation of that, which had been previously 
granted to the Complainants ; and that consequently it is in 
conflict with that provision of the constitution, which declares, 
that no “ State shall pass any law impairing the obligation of 
contracts.” 

In the investigation of this case, the first inquiry, which 
seems naturally to arise, is, as to the nature and extent of the 
right asserted by the complainants. 

‘As early as the year 1631, a ferry was established across 
Charles River, by the colonial government of Massachusetts 
Bay. In 1640, the General Court say, “that the ferry is 
granted to the College.” From this time the profits of the 
ferry were received by the College, and it was required by 
various statutes, under certain penalties, to keep certain boats, 
éc. for the accommodation of the public. This duty was 
performed by the College, and it continued to occupy the ferry 
until the Charles River Bridge was constructed. 

Fyom the above Act of the General Court and others, which 
have been shown, and the unmolested use of the ferry for - 
more than one hundred and forty years by the College, it 
would seem, that its right to this use had received all the 
sanctions necessary to constitute a valid title. If the right 
was not founded strictly on prescription, it rested on a basis 
equally unquestionable. 

At the time this ferry was established, it was the only 
public communication between Boston and Charlestown. 
These places, and especially the latter, were then small, and 
no greater accommodation was required than was afforded by 
the ferry. Its franchise was not limited, it is contended, to 
the ferry ways, but extended to the whole line of travel 
between the two towns. 

It cannot be very material to inquire, whether this ferry - 
was originally public or private property, or whether the 
landing places were vested in the College, or their use only 
and the profits of the ferry. The beneficial interest in the 
ferry was held by the College, and it received the tolls. 

The regulation of the ferry, it being a matter of public 
concern, belonged to the government. It prescribed the 
number of boats to be kept, and the attendance necessary to 
be given; and on a failure to comply with these requisitions, 
the College would have been subjected to the forfeiture of the 
franchise and the other penalties provided by statute. 
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Was this right of ferry, with all itsimmunities, transferred 
to the Charles River Bridge Company ? 

It is not contended that there is any express assignment of 
this right by deed or otherwise; but the Complainants claim 
that the evidence of the transfer is found in the facts of the 
case. Before the Charter was granted the College was con- 
sulted on the subject; so soon as the bridge was constructed 
the use of the ferry ceased; and the College has regularly 
received from the Complainants the annuity of two hundred 
pounds. This acquiescence, it is contended, taken in connex- 
ion with the other facts in the case, go to establish the relin- 
quishment of the right to the ferry for the annual compensa- 
tion required to be paid under the charter. 

That there was a substitution of the bridge for the ferry, 
with the consent of the College, isevident; but there seems to 
have been’ no assignment of the rights of the ferry. The 
original bridge charter was granted for forty years, at the 
expiration of which period the property of the bridge was to 
revert to the Commonwealth, ‘saving to theCollege a rea- 
sonable and annual compensation for the annual income of the 
ferry, which they might have received had not said bridge 
been erected.” 

Had the bridge been destroyed by fire or otherwise, there 
was no investure of right to the ferry in the Complainants, 
that would have enabled them to keep up the ferry and 
realize the profits of it. 

On the destruction of the bridge, the College, it is presumed, 
might have resumed all the rights and responsibilities 
attached to the ferry. At least, it is very clear, that these 
rights and responsibilities would not have devolved on the 
Complainants. They stipulated to afford a different accom- 
modation to the public. If, then, these rights could not have 
been claimed and exercised by the Complainants under such 
circumstances, how can they be considered as enlarging or 1n. 
any. way materially affecting the franchise under the charter 
of 1785 2 ' 

That the franchise of a ferry at common law, and in the 
State of Massachusetts extends beyond the landing places, is 
very clear from authority. 10 Petersdorff 53. 13 Vin. 513. 
Wills Rep. 512. Note 12 East. 330. 6 Barn. and Cres. 703. 
Year book Hen. 6, 22. Roll’s Ab. 140. Fitz. 428. N. Com. Di- 
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gest. Market C. 2. Piscary 13. Action on the case A. 3, Blk. | 


Comm. 219. Nott and McCord, 387. 2Saund. 172. Mod. 229. 
2 Vent. 344. 3 Leviuz. 220. Com. Dig. Patent F. 4, 5, 6, 7. 
2 Saund. 72. N, 4.2 Inst. 406, Chitt. Pre. 12, Ch. 3. 10 Chap. 
2, 3. Salk. 198. Wills. 512. 4 Term 666. Saund. 114, Coke. 
Blir. 710. 
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The annuity given to the College was a compensation for 
the profits of the ferry, and shows a willingness by the Col- 
lege to suspend its right to the ferry during the time specified 
in the act. And if, indeed, it might be construed into an 
abandonment of the ferry, still it was an abandonment to the 
public, on the terms specified, for a better accommodation. 

The bridge was designed not only to answer all the pur- 
poses of the ferry, but to enlarge the public convenience. ‘The 
profits contemplated by the Corporators were not only those, 
which had been realized from the ferry, but such as would 
arise from the increased facilities to the public. 

If there was no assignment of the ferry franchise to the 
Complainants, its extent cannot be a matter of importance in 
this investigation; nor is it necessary to inquire into the 
effect of an assignment, under the circumstances of the case, 
if it had been made. 

There is no provision in the act of incorporation, vesting 
the company with the privileges of the ferry. A reference is 
made to it merely with the view of fixing the site of the 
bridge. The right and obligations of the Complainants must 
be ascertained by the construction of the act of 1785. - 

The act must be considered in the light of a contract, 
and the law of contracts applies to it. In one sense it is a 
law, having passed through all the forms of legislation and 
received the necessary sanctions; but it is essentially a con- 
tract as to the obligations imposed by it and the privileges it 
confers. 

Much discussion has been had at the bar, as to the rule of 
construing a charter or grant, and many authorities have 
‘been referred to on this point. 

In ordinary cases a grant is construed favorable to the 
grantee and against the grantor. But it is contended that in 
governmental grants nothing is taken by implication. 

The broad rule thus laid down cannot be sustained by 
authority. If an office be granted by name, all the immuni- 
ties of that office are taken by implication. Whatever is 
essential to the enjoyment of the thing granted must be taken 
to be granted by implication. And this rule holds good, 
whether the grant emanate from the royal prerogative of the 
King in England, or under an act of the legislature in this 
country. 

The general rule is, that ‘‘a grant of the King at the suit 
of the grantee is to be construed most beneficially for the 
King, and most strictly against the grantee;” but grants, 
obtained as a matter of special favor of the King, or on a 
a consideration, are more liberally construed. Grants of lim- 
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ited political powers, are construed strictly, Com. Dig. title 
Grant. 2, 5. 2 Dane’s Ab. 683. 1 Nott & McCord, Stark vs. 
McGowan. Pop. R. 79. Moore Law Tracts 474, 8 Coke 92. 2 
Barn. & Cres. 703. 5 Id. 875. 3 M.&S. 247. Hargrave’s 
R. 18 to 31. Angelon T. Water 106-7. 4 Burr. 2161. 4 Durn. 
and Hast. 439, 2 B. and P. 472. 1 Term 669, 1 Cou. 382. 
17 John. 195, 3 M. and S. 247. 6 Mass. 437,231. 17 Mass. 
289. Angel on Tide Wat. 108. 4-Mass. 140, 522. Bac. 
_ Abridg. Prerog. F. 2. Plowd. 336-7. 9. Coke 30. 1 Vent. 

409 Cro. Jac. 179. Dyer 30. Saville 132. 10 Coke 112. 
Com. Dig. Grant 9, 12. Bac. Abridg. Prerog. F. 2. 5 Barn. 
and Cres. 875. 1 Mass. 356. 

When the Legislature with a view of advancing the public 
interest by the construction of a bridge, a turnpike road, or 
any other work of public utility, grants a charter, no reason 
is perceived, why such a charter should not be construed by 
the same rule, that governs contracts between individuals. 

The public, through, their agent, enter into the contract 
with the company, and a valuable consideration is received 
in the construction of the contemplated improvement. This 
consideration is paid by the company, and sound policy 
requires, that its rights should be ascertained and protected 
by the same rules as are applied to private contracts. 

In the argument, great reliance was placed on the case of 
the Stourbridge Canal vs. Wheeley and others. 2 Barn. and 
Ad. 792. The question in this case was, whether the plain- 
tiffs had a right to charge toll in certain cases; and Lord Ten-, 
terden said, ‘‘ the Canal having been made under the provis- 
ions of an act of Parliament, the right of the plaintiff is 
derived entirely from that act. This, like many other cases, 
is a bargain between a company of adventurers and the 
public, the terms of which are expressed in the statute; and 
the rule of construction in all such cases is now fully estab- 
lished to be this; that any ambiguity in the terms of the 
contract must operate against the adventurers and in favor 
of the public; and the plaintiffs can claim nothing, which is 
not clearly given to them by the act.”’ 

This is relied on to show, that nothing is taken under such a 
grant by implication or inference. His Lordship says the 
right must be clearly given; he doesnot say expressly given, 
which would preclude all inference. In another part of the 
same opinion his Lordship says, ‘‘ Now it is quite certain, that 
the company have no right expressly given to receive, any 
compensation except the tonage paid for goods carried through 
some of the locks on the canal or the collateral cuts; and it 
is therefore incumbent upon them to shew, that they have a 
right clearly given by inference from some of the other clauses.”’ 
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May this right be shown by inference, and is not this implica- 
tion ? 

The doctrine laid down in this case is simply this, that the 
right to charge the toll must be given expressly, or it must be 
clearly made out by inference. Does not this case establish 
the doctrine of implication, as applied to the construction of 
grants ? 

Is not the right to pass by laws incident to a corporation 2 
A right cannot be claimed by a corporation under ambiguous 
terms. It must clearly appear to have been granted either in 
express terms or by inference, as stated by Lord Tenterden. 
A. corporate power to impose a tax on the land of the com- 
pany as considered in the case of Beatty vs. the Lessee of 
Knowler,4 Peters, 168, must, in its nature, be strictly construed. 
And so inall cases, when corporate powers in the nature of 
legislation are exercised. In that case the directors were 
authorized to impose a tax under certain circumstances, and 
the Court held, that they had no power to impose the tax 
under other circumstances. 

Charles River being a navigable stream, any obstruction to. 
its navigation, by the erection of a bridge or any other work, 
would have been punishable, unless authorized by law. 
By the act of 1785, the Complainants were authorized to 
build the bridge, elect their officers, &c. and charge certain 
rates of toll. ‘The power to tax passengers was the consider- 
ation, on which the expense of building the bridge, lighting 
it, &c. and keeping it in repair, was incurred. The grant 
then of tolls was the essential part of the franchise. 

That course of reasoning, which would show the consider- 
ation to consist in anything short of this power to tax and 
the profits arising therefrom is too refined for practical pur- 
poses. The builders of the bridge had, no doubt, a desire to 
increase the public accommodation; but they looked chiefly 
to a profitable investment of their funds ; and that part of the 
charter which secured this object, formed the consideration, 
on which the work was performed. 

But it is said, there was no exclusive right given ; and that 
consequently the legislature might well cause another bridge 
to be built whenever in their opinion the public convenience 
required it. 

On the other hand, it is insisted, that the franchise of the 
bridge was as extensive as that of the ferry ; and that the 
grant of this franchise, having been made by the Legislature, 
it had no power to grant a part of it to the new bridge. 
That this part of the case presents conside ations of great 
importance, and of much di fficulty, cannot be denied. To 
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inquire into the validity of a solemn act of legislation, is at 
all times a task of much delicacy; but it is peculiarly so, 
where such inquiry is made by a federal tribunal, and relates 
to the act of a State Legislature. There are cases, however, 
in the investigation of which such an inquiry becomes a 
duty, and then no Court can shrink nor desire to shrink from 
its performance. Under such circumstances this duty will 
always be performed with the high respect due to a branch of 
the government, which, more than any other, is clothed with 
discretionary powers and influenced by the popular will. 

The right granted to the Charles River Bridge Company 
is, in its nature, to a certain extent exclusive; but to measure 
this extent presents the chief difficulty. If the boundaries 
of this right could be clearly established, ‘it would scarcely be 
contended by any one, that the Legislature could, without 
compensation, grant to another company, the whole, or any 
part of it. As well might it undertake to grant a tract of land, 
although an operative grant had been previously made for 
the same land. 

-In such a case the second grant would be void, on the 
ground that the Legislature had parted with the entire inter- 
est in the premises. As agent of the public, it had-passed the 
title to the first grantee, and having done so, it could convey 
no right by its second grant. 

The principle is the same in regard to the question under 
consideration. If the franchise granted to the Complainants 
extended beyond the new bridge, it was as much above the 
power of the Legislature to make the second grant, as it 
_ would be to grant a part of a tract of land for which the 

patent had been previously and regularly issued. The fran- 
chise, though incorporeal, in legal contemplation has body 
and extension; and having been granted, is not less scrupu- 
lously guarded by the principles of law, than an interest in 
the soil. It is a substantive right in law, and can no more 
be resumed by the Legislature when once granted, than any 
other right. , 

But would it not be unsafe, it is suggested, for the judicial 
authority to interpose and limit this exercise of legisative dis- 
cretion ? 

The charter of the Warren Bridge, it is said, was not has- 
tily granted, that all the circumstances of the case, year after 
year, were duly examined by the Legislature, and at last the 
act of incorporation was passed, because in the judgment of 
the Legislature, the public accommodation required it. And 
it is insisted, that the grant to the Complainants was necessa- 
rily subject to the exercise of this discretion. 
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It is undoubtedly the province of the Legislature to provide 
for the public exigencies, and the utmést respect is always 
due to their acts; and the validity of those acts can only be 
questioned judicially, where they infringe upon private rights. 
At the time the Charles River Bridge was built, the popu- 
lation of Boston and Charlestown was small in comparison 
with their present numbers; and it is probable, that the 
increase has greatly exceeded any calculation made at the 
time. The bridge was sufficient to accommodate the public, 
and it was perhaps believed, that it would be sufficient during 
the time limited in the charter. If, however, the increased 
population and intercourse between these towns and the sur- 
rounding country, required greater accommodation than was 
afforded by the bridge, there can be no doubt, that the Legis- 
lature could make provision for it. 

On the part of the Complainants’ counsel, it is contended that 
if increased facilities between these places were required by 
the public, the Legislature was bound in good faith to give 
the option to the Charles River Bridge Company, either to en- 
large their bridge, or construct a new one as might be required. 
And this argument rests upon the ground that the Complain- 
ants’ franchise included the whole line of travel between the 
two places. , 

Under this view of their rights, the company proposed to 
the Legislature, before the new charter was granted to the 
Respondents, to do anything, which should be deemed requi- 
site for the public accommodation. 

In support of the Complainants’ right in this respect, a case 
is referred to in 7 Barn. and Cres. 40, where it is laid down, 
that the lord of an ancient market may, by law, have a right 
to prevent other persons from selling goods in their private 
houses situated within the limits of his franchise; and also 
' to 5 Barn. and Cres. 363. These cases show, that the grant 
to the lord of the market is exclusive; yet if the place desig- 
nated for the market is made too small by the act of the owner, 
any person may sell in the vicinity of the market, without 
incurring any responsibility to the lord of the market. 

Suppose the Legislature had passed a law, requiring the 
Complainants to enlarge their bridge, or construct a new one, 
would they have been bound by it? Might they not have 
replied to the Legislature, we have constructed our bridge of 
the dimensions required by the charter, we have therefore, 
provided for the public all the accommodation, which we are 
bound to give? And if the Legislature could not require this 
of the Complainants, is it not clear, that they cannot assert an 
exclusive claim to the advantages of an enlarged accommo- 


29 


dation? In common with other citizens, they submitted prop- 
ositions to the Legislature, but they could urge no exclusive 
right to afford any accommodation beyond what was given by 
their bridge. ; 

When the Charles River Bridge was built, it was consid- 
ered a work of great magnitude. It was, perhaps, the first 
experiment made to throw a bridge of such length over an 
arm of the sea; and in the construction of it great risk and 
expense were incurred. ‘The unrestricted profits contem- 
plated, were necessary to induce or justify the undertaking. 
Suppose, within two or three years after the Charles River 
Bridge had been erected, the Legislature had authorized 
another bridge to be built along side of it, which could only 
accommodate the same line of travel. Whether the profits 
of such a bridge were realized by a company or by the State, 
would not the act of the Legislature have been deemed so 
grossa violation of the rights of the Complainants as to be 
Oa by the common sense .and common justice of man- 

ind? % : 

The plea, that the timbers or stone of the new bridge did 

_hot interfere with the old one, could not in such a case have 

‘availed. The value of the bridge is not estimated by the 
quantity of timber and stone it may contain, but by the travel 
over it. And if one half or two thirds of the travel, all of 
which might conveniently have passed over the old bridge, 
be drawn to the new one, the injury is much greater than 
would have been the destruction of the old bridge. A recon- 
struction of the bridge)if destroyed, would recover to the 
company the ordinary profits, but the diversion or destruction 
of the profits by the new bridge runs to the end of the 
charter of the old one. And shall it be said, that the greater 
injury, the diversion of the profits, may be inflicted on the 
company with impunity, while for the less injury, the 
destruction of the bridge, the law would give an adequate 
remedy ? 

I am nothere about to apply the principles, which have 
been long established in England for the protection of ancient 
ferries, markets, fairs, mills, &c. In my opinion this doc- 
trine, in its full extent, is not adapted to the condition of our 
country. And it is one of the most valuable traits in the 
common law, that it forms a rule of right only in cases and 
under circumstances adapted to its principles. 

In this country there are few rights founded on prescription. 
The settlement of our country is comparatively recent, and 
its rapid growth in population and advance in improvements 
have prevented, in a great degree, interests from being 
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acquired by immemorial usage. Such evidence of right is 
found in countries, where society has become more fixed, and 
improvements are in a great degree stationary. But without 
the aid of the principles of the common law, we should be 
at a loss, how to construe the charter of the Complainants and 
ascertain their rights. 

Although the Complainants cannot fix their franchise by 
showing the extent of the ferry rights; yet under the princi- 
ples of the common law, which have been too long settled in 
Massachusetts, in my opinion, to be now shaken, they may 
claim their franchise beyond the timbers of their bridge. If 
they may go beyond these, it is contended, that no exact 
limit can be prescribed. And because it may be difficult and 
perhaps impracticable, to designate with precision, the exact 
limit, does it follow, that the Complainants’ franchise is as 
narrow as their bridge? 

It is not more difficult to define, with reasonable certainty, - 
the extent of this right, than itis in many other cases to deter- 
mine the character of an offence against the laws from estab- 
lished facts. What shall constitute a public nuisance? what 
measure of individual wrong shall be sufficient to convict a 
person of the latter? and what amount of inconvenience to 
the public, shall constitute the former ? 

Would it be more difficult to define the Complainants’ fran- 
chise, than to aliswer these questions? And yet public and 
private nuisances are of daily cognizance in courts of justice. 
How have ferry rights depending upon the same principles, 
been protected for centuries in England ? 

The principles of the common law, are not applied with 
that mathematical precision, of which the principles of the 
civil law are susceptible. But, if the Complainants’ franchise 
cannot be measured by feet and inches, it does not follow, that 
they have no right. 

In determining upon facts, which establish rights or wrongs, 
public as well as private, an exercise of judgment is indispen- 
sable. The facts and circumstances of each case are consid- 
ered, and a sound and legal conclusion is drawn from them. 
The bridge of the Complainants was substituted for the 
ferry, and it was designed to accommodate the course of travel 
between Boston and Charlestown. This-was the view of 
the Legislature in granting the charter, and of the Complain- 
ants in accepting it. And if it be admitted, that the great 
increase of population has required the erection of other 
bridges than that, which is complained of in this suit over 
this arm of the sea, that can afford no protection to the 
defendants. If the interests of the complainants have been 
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remotely injured by the construction of other bridges, does 
that give a license to the defendants to inflict on them a more 
direct greater injury? By an extension of,the Complainants’ 
charter thirty years, an indemnity was given and accepted by 
them for the construction of the West Boston Bridge. 

The franchise of the Complainants must extend a reason- 
able distance above and below the timbers of their bridge. 
This distance must not be so great, as to subject the public 
to serious inconvenience, nor so limited, as to authorize a 
ruinous competition. It may not be necessary to say, that 
for a remote injury the law would afford a remedy. But 
where the injury is ruinous, no doubt can exist on the subject. 
The new bridge, while tolls were charged, lessened the 
profits of the old one about one half or two thirds, and now 
that it is a free bridge by law, the tolls received by the Com- 
plainants are merely nominal. 

On what principle of law can such an act be sustained ? Are 
tights acquired under a solemn contract with the Legislature, 
held by a more uncertain tenure than other rights? Is the 
Legislative power so omnipotent in such cases, as to resume 
what it has granted without compensation? It will scarcely 
be contended, that ifthe Legislature may do this indirectly, 
it may do it directly. If it may do it through the instru- 
mentality of the Warren Bridge Company, it may dispense 
with that instrumentality. 

But it is said, that any check to the exercise of this dis- 
cretion by the Legislature will operate against the advance of 
improvements. Will not a different effect be produced? If 
every bridge or turnpike company were liable to have their 
property wrested from them under an act of the Legislature 
without compensation, could much value be attached to such 
property? Would prudent men expend their funds in. mak- 
ing such improvements? Can it be considered as an injuri- 
ous check to legislation, that private property shall not be 
taken for public-purposes without compensation? ‘This 
restriction is imposed by the federal constitution, and by 
the constitutions of the respective States. 

But it has been urged, that the property of the Com- 
plainants has not been taken, as the tolls im anticipation 
cannot be denominated property. ‘The entire value of the 
bridge consists in the right of exacting toll. Is not this right 
property, and cannot its value be measured? Do not past 
receipts and increased intercourse, afford a rule, by which 
future receipts may be estimated? And if the whole of these 
tolls are taken, under an act of the Legislature, is not the 
property of the Complainants taken ? 
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The charter of the Complainants has been compared to a 
bank charter, which implies no obligation on the Legislature 
not to establish another bank in the same place. This is 
often done, and it is contended, that for the consequential 
injury done the old bank by lessening its profits, no one 
supposes, that an action would lie, nor that the second charter 
is unconstitutional. ‘This case béars little or no analogy to 
the one under consideration. A Bank may wind up its 
business, or refuse its discounts, at the pleasure of its stock- 

holders and directors. They are under no obligation to carry 
on the operations of the institution, or afford any amount of 
accommodation to the public. Not so with the Complainants. 
Under heavy penalties they are obliged to keep their bridge 
in repair, have it lighted, the gates kept open, and to pay 
two hundred pounds annually to the College. This the 
Complainants are bound to do, although the tolls received 
should scarcely pay for the oil consumed in the lamps of the 
bridge. 

The sovereign power of the State has taken the tolls of 
the Complainants, but it has left them in possession of their 
bridge. Its stones and timbers are now untouched, and the 
roads, that lead to it, remain unobstructed. 

One of the counsel in the defence, with emphasis, declared, 
that the Legislature can no more repeal a charter, than it can 
lead a citizen to the block. The Legislature cannot bring a 
citizen to the block ; may it open his arteries? It cannot cut 
off his head; may it bleed him to death? Suppose the Legis- 
lature had authorized the construction of an impassable wall, 
which encircled the ends of the bridge, so as to prevent pas- 
sengers from crossing on it. The wall may be as distant from 
the abutments of the bridge as the Warren Bridge. Would 
this be an infringement of the Plaintiffs’ franchise? On the 
principles contended for, how could it be so considered? If 
the Plaintiffs’ franchise is limited to their bridge, then they are 
not injured by the construction of this wall, or, at least, they 
are without remedy. This wall would be no more injurious 
to the Plaintiffs than the free bridge. And the plaintiffs might 
be told, as alleged in this case, the wall does not touch your 
bridge. You are left in the full exercise of your corporate 
faculties. You have the same right to charge toll, as you 
ever had. 

The Legislature had the same right to destroy the Plaintiffs’ 
bridge by authorizing the construction of the wall, as they 
had by authorizing the construction of a free bridge. In 
deciding this question we are not to consider, what may be 
the law on this subject in Pennsylvania, Maryland, Virginia 
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or Ohio, but what it is in Massachusetts. And in that State 
-the doctrine has been sanctioned, that associations of men to 
accomplish enterprises of importance to the public, and who 
have vested their funds on the public faith, are entitled to 
protection. That their rights do not become the sport of 
popular excitement, no more than the rights of other citizens. 
The case under consideration forms, it is believed, a solitary 
exception to this rule, whether we look to the action of the 
Legislature, or the opinions of the distinguished jurists of the 
State on the Bench, and at the Bar. 

The expense of keeping up the bridge, and paying the 
annuity to the College, is all that is left by the State to the 
Complainants. Had this been proposed, or anything which 
might lead to such a result, soon after the construction 
of the Complainants’ bridge, it is not probable, that it would 
have been sanctioned; and yet it might as well have been 
done then as now. A free bridge then could have been no 
more injurious to the plaintiffs than it is now. No reflection 
is intended on the Commonwealth of Massachusetts, which 
is so renowned in our history for its intelligence, virtue and 
patriotism. She will not withhold justice when the rights 
of the Complainants shall be established. ‘ 

Much reliance is placed in the argument, in the case reported 
in 4 Peters 560, in which it was decided, that a law of the 
State of Rhode Island, imposing a tax upon banks is consti- - 
tutional. As these banks were chartered by the State, it was 
contended, that there was no implied obligation on the Legis- 
lature not to tax them. That if this power could be exer- 
cised, it might be carried so far as to destroy the banks. But 
this Court sustained the right of the State to tax. he anal- 
ogy between the two cases is not perceived. Does it follow, 
because the Complainants’ bridge is not exempt from taxation 
that it may be destroyed, or its value greatly impaired by any 
other means? The power to tax extends to every description 
of property held within the State, which is not specially ex- 
empted ; and there is no reason or justice in withholding from 
the operation of this power, property held directly under the 
grant of the State. 

The Complainants’ charter has been called a monopoly ; but 
in no just sense can it be so considered. A monopoly is, that 
which has been granted without consideration, as a monopoly 
of trade, or of the manufacture of any particular article, to 
the exclusion of all competition. It is withdrawing that, 
which is a common right, from the community, and vesting it 
in one or more individuals to the exclusion of all others, 

5 


34 


Such monopolies are justly odious, as they operate not only 
injuriously to trade, but against the general prosperity of 
society. But the accommodation afforded to the public by 
the Charles River Bridge, and the annuity paid to the College, 
constitute a valuable consideration for the privilege granted 
by the Charter. The odious features of a monopoly do not, 
therefore, attach to the charter of the Plaintiffs. 

The 10th article of the declaration of rights in the Consti- 
tution of Massachusetts, provides; ‘‘ Whenever the public 
exigencies require, that the property of any individual should 
be appropriated to public uses, he shall receive a reasonable 
compensation therefor.” And in the 12th article it is declared, 
that, “No subject shall be deprived of his property, immuni- 
ties, privileges or estate, but by the judgment of his peers or 
the law of the land.” Here is a power recognised in the 
sovereignty, and is incident to it, to apply private property to 
public uses by making for it a just compensation. This power 
overreaches every other, and must be exercised at the dis- 
cretion of the government; and a bridge, a turnpike road, 
a tract of land, or any other property, may be taken in whole, 
or in part, for public purposes, on the condition of making 
compensation. ap 

In the case of Chadwick vs. the Proprietors of the Haver- 
hill Bridge, reported in Dane’s Abridgement, it appears that a 
bridge was built under a charter within forty rods of the 
Plaintiff’s ferry, and over the same water. By an act of the 
Legislature, commissioners were authorized to ascertain the 
damages sustained by the Plaintiff; but he preferred his 
action at law, which was presented, and adequate damages 
were recovered. It is true,.this matter was referred to arbi- 
trators; but they were men of distinguished legal attainments 
and great experience, and they, after determining, that the 
Plaintiff could sustain his action, assessed the damages. ‘This 
award was sanctioned by the Court. Under the cireum- 
stances of this case, at least as great a weight of authority 
belongs to it, as if the decision had been made by a Court 
on the points involved. ‘The case presented by the Com- 
plainants is much stronger than Chadwick’s; and if he was 
entitled to reparation for the injury done, no doubt can exist 
of the Complainants’ right. 

In the extension of the national road through the State of 
Ohio, a free bridge was thrown across a stream by the side 
of a toll bridge, which had some ten or fifteen years of its 
charter to run. The new bridge did not in the least obstruct 
the passage over the old one; and it was contended, that as 
no exclusive right was given under the first grant, the owner 
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of the toll bridge was entitled to no compensation. It was 

said on that occasion, as it has been urged on this, that the 

right was given subject to the discretion of the Legislature, | 
as to a subsequent grant; and that the new bridge could not 

be objected to by the first grantee, whether it was built under 

the authority of the State, or Federal government. 

This course of reasoning influenced a decision against the 
claimant in the first instance; but a reconsideration of his 
case, and a more thorough investigation of it, induced the 
proper authority to reverse the decision, and award an indem- 
nity for the injury done. The value of the charter was esti- 
mated, and a just compensation was made. This it is true, 
was not a judicial decision, but it was a decision of the high 
functionaries of the government, and is entitled to respect. 
It was dictated by that sense of justice, which should be 
felt on the bench, and by every tribunal having the power 
to act upon private rights. 

It is contended by the Respondents’ counsel, that there was 
not only no exclusive right granted in the Complainants’ 
charter beyond the timbers of the bridge; but the broad 
ground is assumed, that the Legislature had no power to 
make such a grant; that they cannot grant any part of 
the eminent domain, which shall’ bind a subsequent Legisla- 
ture. And a number of authorities were cited to sustain their 
position. 1 Vattell ch. 9. sec. 101. 4 Litt. R. 327 Domat. 
Book 1. tit. 6, sec. 1. 17 Vin. 88. Chitt. on Prer. 81. 10 
Price 350. Puff. ch. 5, sec.7, 5 Cowen 558. 6 Wheat. 593. 
20 John. R. 25 Hargrave Law Tracts. 36. 4 Gill. and 
John 1. 

If this doctrine be sustainable as applied to this case, it is 
not perceived, why an exception should be made, in favor of 
the Plaintiffs, within the timbers of their bridge. It is admit- 
ted, that their grant is good to this extent, and if the Legisla- 
ture may grant a part of the eminent domain to this extent, 
why may it not go beyond it? If it may grant any part -of 
the eminent domain, must not the extent of the grant be fixed 
at its discretion? In what other mode canit be determined, 
than by a judicial construction of the grant? . 

Acts of incorporation, when granted on a valuable consid- 
eration, assume the nature of contracts, and vested rights 
under them are no more subject to the legislative power 
than any other vested rights. In granting the charter to the 
Charles River Bridge Company, the Legislature did not divest 
"itself of the power to -grant similar charters. But the thing 
granted passed to the grantee, and can no more be resumed 
by the Legislature, than it can resume the right to a tract of 
land, which has been granted. When land is granted, the 
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State can exercise no acts of ownership over it, unless it be 
taken for public use; and the same rule applies to a grant for 
a bridge, a turnpike road, or any other public improvement. 
It would assume a bold position to say, that a subsequent 
Legislature may resume the ownership of a tract of land, 
which had been granted at a preceding session ; and yet the 
principle is the same in regard to vested rights under an act 
of incorporation. By granting a franchise, the State does 
not divest itself of any portion of its sovereignty; but to 
advance the public interests, one or more individuals are 
vested with a capacity to exercise the powers necessary to 
attain the desired object. In the case under consideration 
the necessary powers to construct and keep up the Charles 
River Bridge was given to Thomas Russell and his asso- 
ciates. his did not withdraw the bridge from the action of 
the State sovereignty, any more than it is withdrawn from 
land, which it has granted. In both cases the extent of ‘the 
grant may become a question for judicial investigation and 
decision; but the rights granted are protected by the law. 

It is insisted that, as the Complainants accepted the extension 

of their charter in 1792, under an express assertion of right 
by the Legislature to make new grants at its discretion, they 
cannot now object to the Respondents’ charter. In_ the 
acceptance of the extended charter, the Complainants 
are bound only by the provisions of that charter. Any 
general declarations, which the Legislature may have made, 
as regards its power to grant charters, could have no more 
bearing on the rights of the complainants, than on similar 
rights throughout the State. There was no reservation of 
this power in the prolonged charter, nor was there any gen- 
eral enactment on the subject. Of course the construction of 
the charter must depend upon general and established prin- 
ciples. 4 : 
It has been decided by the Supreme Court of New York, 
that unless the act making the appropriation of private pro- 
perty for public use contain a provision of indemnity it is void. 
Where property is taken under great emergencies by an offi- 
cer of the government, he could hardly be considered, I should 
suppose, a trespasser, though he does not pay for the property 
at the time it is taken. 

There can be no doubt, that a compensation should be pro- 
vided for in the same act, which authorizes the appropriation 
of the property, or in a cotemporaneous act. If, however, 
this be admitted, and the property be taken, the law unques- 
tionably gives a remedy adequate to the damages sustained. 
No Government, which rests upon the basis of fixed Jaws, 
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whatever form it may have assumed, or wherever the 
sovereignty may reside, has asserted the right, or exercised 
the power, of appropriating private property to: public pur- 
poses without making compensation. 

In the 4th Sec. of the act to establish the Warren Bridge, 
there is a provision, that the Corporation shall make compen- 
sation for any real estate, that may be taken for the use of the 
bridge. The property of the Complainants’ which was appro- 
priated underthe new charter, cannot strictly be denominated 
real estate; and consequently this special provision does not 
reach their case. In this respect the law must stand as though 
no such provision had been made. 

But was the Complainants’ property. appropriated, under the 
charter granted to the Respondents, for public purposes? If 
the new bridge were deemed necessary by the Legislature to 
promote the general convenience, and the Defendants were 
consequently authorized to construct it, and a part of the 
Plaintiffs’ franchise were granted to the Defendants, it was 
an appropriation of private property for public use. It was 
as much an appropriation of private property for public use, 
as would have been an appropriation of the ground of an ' 
individual for a turnpike, or rail road, authorized by law. 

By the charter of the Warren Bridge, so soon as the com- 
pany should be reimbursed, the money expended in the con- 
struction of the bridge, the expenses incurred in keeping it 
up, and five per cent interest per annum on the whole amount, 
the bridge was to become the property of the State; and 
whether these sums: should be received or not, it was to’ 
become public property in six years from the time it was 
‘completed. The cost of construction and the expenses, 
together with the five per cent interest, have been reimbursed, 
and in addition, a large sum has been received by the State 
from the tolls of this bridge. But it is now, and has been, 
since March last, it is admitted, a free bridge. 

In granting the charter of the Warren Bridge, the Legisla- 
ture seem to recognise the fact, that they were about to ap- 
propriate the property of the Complainants for public uses, 
as they provide, that the new company shall pay annually, to 
the College, in behalf of the old one, a hundred pounds. By 
this provision it appears that the Legislature has undertaken 
to do, what a jury of the country only could constitution- 
ally do, assess the amount of compensation, to which the 
Complainants are entitled. 

Here, then, is a law, which not only takes away the pro- 
perty of the Complainants, but provides to some extent, for 
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their indemnity. Whether the Complainants have availed 
themselves of this provision or not, does not appear, nor is it 
very material. The law in this respect does not bind them, 
and they are entitled to an adequate compensation for the 
property taken. These considerations belong to the case, as 
it arises under the laws and constitution of Massachusetts. 

The important inquiry yet remains, whether this Court can 
take jurisdiction in the form in which the case is presented. 
The jurisdiction of this court is resisted on two grounds. In 
the first place, it is contended, that the Warren Bridge, has 
become the property of the State, and that the Defendants 
have no longer any control over the subject; and also, that 
the Supreme Court of Massachusetts have no jurisdiction 
over trusts. 

The chancery jurisdiction of the Supreme Court of Mas- 
sachusetts is admitted to be limited; but they are specially 
authorized in cases of nuisances to issue injunctions, and 
where this ground of jurisdiction is sustained, all the inci- 
dents must follow it. If the law incorporating the Warren 
Bridge Company was unconstitutional, on the ground, that it 
appropriated to public use the property of the Complainants 
without making compensation, can there be any doubt, that 
the Supreme Court of Massachusetts had jurisdiction of the 
case? And having jurisdiction, is it not clear, that the whole 
matter in controversy may be settled by a decree, that the 
Defendants shall account to the Complainants for moneys 
received by them after they had notice of the injunction ? 

It is also insisted, that the State is the substantial party to 
this suit, and as the Court has no jurisdiction against 
a sovereign State, that they can sustain no jurisdiction against 
those, who act as agents under the authority of a State. 
That if such a jurisdiction were asserted by this Court, they 
would do indirectly, what the law prohibits them from dog 
directly. 

In the case of Osborn et al. vs. Bank United States, 9 Wheat. 
733, this Court says, “‘ The Circuit Courts of the United States 
have jurisdiction of a bill in equity, filed by the Bank of the 
United States for the purpose of protecting the Bank in the 
exercise of its franchises, which are threatened with invasion 
and destruction under an unconstitutional State law; and as 
the State itself cannot be made a defendant, it may be main- 
tained against the officers and agents of the State, who are 
appointed to execute such law.” 

As it regards the question of jurisdiction, this case, in prin- 
ciple, is similar to the one under consideration. Osborn acted 
as the agent or officer of the State of Ohio in collecting from 
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the Bank, under an act of the State, a tax or penalty uncon- 
stitutionally imposed : and if in such a case jurisdiction could 
be sustained against the agent of the State, then it may be 
against a person acting as agent of the State under an uncon- 
stitutional act of Massachusetts, in collecting tolls, which 
belong to the Plaintiffs, 

In the second place, it is contended, that this Court cannot 
take jurisdiction of this case under that provision of the Fed- 
eral Constitution; which prohibits any State from impairing 
the obligation of contracts, as the charter of the Complainants 
has not been impaired. It may be necessary to ascertain 
definitely the meaning of this provision of the Constitution, 
and the judicial decisions which have been made under it. 

What was the evil against which the Constitution intended 
to provide, by declaring, that no State shall pass any law im- 
pairing the obligations of contracts? What was a contract, 
and what is the obligation of a contract 2 

A contract is defined to be an agreement between two or 
more persons to do or not to do a particular thing. The obli- 
gation of a contract is found in the terms of the agreement, 
sanctioned by moral and legal principles, 

The evil, which this inhibition on the States was intended 
to prevent, is found in the history of our revolution. By re- 
peated acts of legislation in the different States, during that 
eventful period, the obligation of contracts was impaired. 
The time and mode of payment were altered by law; and 
so far was this interference of legislation carried, that con- 
fidence between man and man was well nigh destroyed. 
Those proceedings grew out of the paper system of that 
day, and the injuries, which they inflicted, were deeply felt in 
the country at the time the Constitution was adopted. The 
provision was designed to prevent the States from following 
the precedent of legislation, so demoralizing in its effects, and 
so destructive to the commercial prosperity of a country. If 
it had not been otherwise laid down in the case of Fletcher 
vs. Peck, 6 Cranch, 125, I should have doubted, whether the 
inhibition did not apply exclusively to executory contracts. 
This doubt would have arisen as well from the consideration 
of the mischief, against which this provision was intended to 
guard, as from the language of the provision itself. 

An executed contract is the evidence of a thing done, and 
it would seem, does not necessarily impose any duty or 
obligation on either party to do any act or thing. Tf a 
State convey land, which it had previously granted, the 
recorded grant is void, not, it would seem to me, because the 
- second grant impairs the obligation of the first, for in fact it 
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does not impair it; but because, having no interest in the 
thing granted, the State could convey none. The second 
grant would be void in this country, on the same ground, that 
it would be void in England, if made by the king. This is a 
principle of the common law, and is as immutable as the 
basis of justice. It derives no strength from the above pro- 
vision .of the Constitution, nor does it seem to me to come 
within the scope of that provision. 

When we speak of the obligation of a contract, the mind 
seems necessarily to refer to an executory contract; to a con- 
tract, under which something is to be done, and there is an 
obligation on one or both of the parties to doit. No law 
of a State shall impair this obligation, by altering it in 
any material part. ‘This prohibition does not apply to the 
remedy, but to the terms used by the parties to the agree- 
ment, and which fix their respective rights and obligations. 
The obligation, and the mode of enforcing the obligation, 
are distinct things. The former consists in the acts of the 
parties, and is ascertained by the binding words of the 
contract. The other emanates from the law making pow- 
er, which may be exercised, at the discretion of the Legis- 
lature, within the prescribed limits of the Constitution. 
‘A modification of the remedy for a breach of the contract 
does not, in the sense of the Constitution, impair its obliga- 
tion. The thing to be done, and the time of performance, 
remain on the face of the contract, in all their binding force 
upon the parties, and these are shielded, by the Constitution, 
from legislative interference. 

On the part of the Complainants, it is contended, that 
on the question of jurisdiction, as in reference to any other 
matter in controversy, the Court must look at the plead- 
ings, and decide the point raised in the form presented. The 
bill charges, that the act to establish the Warren Bridge 
purports to grant a right repugnant to the vested rights 
of the Complainants, and that. it impairs the obligation 
of the contract between them and the Commonwealth ; and, 
being contrary to the Constitution of the United States, is 
void. In their answer, the Respondents deny, that the act, 
ereating the corporation of the Warren Bridge, impairs the 
obligation of any contract set forth in the bill of the Com- 

lainants. 

The Court must look at the case made in the bill, in deter- 
mining any questions, which may arise, whether they relate 
to the merits, or the jurisdiction of the Court. But in either 
case, they are not bound by any technical allegations or re- 
sponses, which may be found in the bill and answer. They 
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must ascertain the nature of the relief sought, and the ground 
of jurisdiction, from the tenor of the bill. 

In this case, the question of jurisdiction, under the Consti- 
tution, is broadly presented, and may be examined free from 
technical embarrassment. 

Chief Justice Parker, in the State Court, says, in reference 
to the charter of the Complainants, ‘The contract of the 
government is, that this right shall not be disturbed, or im- 
paired, unless public necessity demand, and if it shall demand, 
the grantees shall be indemnified.” Such a contract, he ob- 
serves, ‘is founded upon the principles of our Constitution, 
as well as natural justice, and it cannot be impaired without 
a violation of the Constitution of the United States, and I 
think, also, it is against the principles of our State Constitu- 
tion.” 

In the conclusion of his opinion, Mr Justice Putnam says, 
in speaking of the Defendants’ charter — “ It impairs the ob- 
ligation of the grants before made to the Plaintiffs. It takes 
away their property for public uses without compensation, 
against their consent, and without a provision for a trial by 
jury. It is therefore void.” 

Mr Justice Wilde, and Mr Justice Morton, did not consider 
the new charter as having been granted, either in violation of 
the Constitution of the State, or of the United States. 

In their decree, the Court say, ‘‘ That no property belonging 
to the Complainants was taken and appropriated to public 
use within the terms and meaning of the’ 10th article of the 
Declaration of Rights prefixed to the Constitution of this 
Commonwealth.” 

This decree can, in no point of view, be considered as fix- 
ing the construction of the Constitution of Massachusetts, as 
it applies to this case. The decree was entered pro forma, 
and is opposed to the opinion of twe members of the Court. 

But if that Court had deliberately and unanimously de- 
cided, that the Plaintiffs’ property had not been appropriated 
to public use under the Constitution of Massachusetts, still, 
where the same point becomes important on a question of 
jurisdiction before this Court, they must decide for themselves, 
The jurisdiction of this Court could, in no respect, be consid- 
ered as a consequence of the decision of the above question 
by the State Court, in whatever way the decree might have 
been entered. But no embarrassment can arise on this head, 
as the above decree was made as a matter of form, to bring 
the case before this Court. 

To sustain the jurisdiction of this Court, the counsel for 
Complainants place great reliance upon the fact, that the 
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tight, charged to be violated, is held directly from the State ; 
and they insist, that there is an implied obligation on the 
State, that it will do nothing to impair the grant. And that, 
in this respect, the Complainants’ right rests upon very differ- 
ent grounds from other rights in the community, not held 
by grant directly from the State. 

On the face of the Complainants’ grant, there is no stipula- 
tion, that the Legislature will do nothing that shall injure the 
rights of the grantees; but it is said, that this is implied ; and 
on what ground does the implication arise? Does it arise 
from the fact, that the Complainants are the immediate grant- 
ees of the State ? 

The principle is admitted, that the grantor can do nothing, 
that shall destroy his deed, and this rule applies, as well to 
the State, as to an individual. And the same principle ope- 
yates with equal force on all grants, whether made by the 
State, or individuals. ’ 

Does an implied obligation arise, on a grant made by the 
State, that the Legislature shall do nothing to invalidate the 
grant, which does not arise on every other grant, or deed in 
the Commonwealth ? 

The Legislature is bound by the Constitution of the State, 
and it must be admitted, that the immediate grantee of the 
State, has a stronger guaranty for the protection of his 
vested rights against unconstitutional acts, than may be 
claimed by any other citizen of the State. Every citizen of 
the State, for the protection of his vested rights, claims the 
guaranty of the Constitution. This, indeed, imposes the 
strongest obligation on the Legislature not to violate those 
rights. Does the Legislature give to its grantee, by virtue of 
its grant, an additional pledge, that it will not violate the Con- 
stitution of the State? Such an implication, if it exist, can 
scarcely be considered as adding anything to the force of the 
Constitution. But this is not, it is said, the protection, which 
the Complainants invoke. In addition to their property having 
been taken without compensation, they allege, that their 
charter has’ been impaired by the Warren Bridge Char- 
ter, and, on this ground, they ask the interposition of this 
Coutt. 

The new charter does not purport to repeal the old one, nor 
to alter it in any material or immaterial part. It does not, 
then, operate upon the Complainants’ grant, but upon the 
thing granted. It has, in effect, taken the tolls of the Com- 
plainants, and given them to the public. In other words, 
under the new charter, all that is valuable under the charter 
of the Complainants has been appropriated to public use. 


43 


It is urged, that the Legislature did not intend to appropri- 
ate the property of the Complainants; that there is nothing 
in the act of the Legislature, which shows an intention, by 
the exercise of the eminent domain, to take private property 
for public use; but that, on the contrary, it appears the War- 
ren Bridge charter was granted in the exercise of a legisla- 
tive discretion, asserted and sustained by a majority of the 
Legislature, 

In this charter, provision is made to indemnify the owners 
of real estate, if it should be taken for the use of the bridge; 
and the new company is required to pay, in behalf of the 
Charles River Bridge Company, one half of the annuity to 
the College. 

-'This would seem to show an intention to appropriate pri- 
vate property, if necessary, for the establishment of the War- 
ren Bridge; and also an intention to indemnify the Complain- 
ants, to some extent, for the injury done them. There could 
have been no other motive than this, in providing that the 
new company should pay the hundred pounds. 

But the Court can only judge of the intention of the Legis- 
lature by its language; and when, by its act, the franchise of 
the Complainants is taken, and, through the instrumentality 
of the Warren Bridge Company, appropriated to the public 
use, it is difficult to say, that the Legislature did not intend 
to do, what, in fact, it has done. Throughout the argument, 
the counsel for the Complainants have most ably contended, 
that their property had been taken, and appropriated to the 
public use, without making compensation; and that the act 
was consequently void under the Constitution of Massachu- 
‘setts. 

If this be the character of the act; if, under its provisions, 
the property of the Complainants has been appropriated to 
public purposes, it may be important to inquire, if it can be 
considered as impairing the obligation of the contract within 
the meaning of the Federal Constitution. 

That a State may appropriate private property to public 
use, is universally admitted. This power is incident to sove- 
reignty, and there are no restrictions on its exercise, except 
such as may be imposed by the sovereignty itself. It may 
tax at its discretion, and adapt its policy to the wants of its 
citizens, and use their means for the promotion of its objects, 
under its own laws. 

If an appropriation of private property to public use impair 
the obligation of a contract within the meaning of the Consti- 
tution, then every exercise of this power by a State is un- 
constitutional. From this conclusion there is no escape; 
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and whether compensation be made, or not, cannot vary the 
result. 

The provision is not, that no State shall pass a law, im- 
pairing the obligation of contracts, unless compensation be 
made; but the power is absolutely inhibited to a State. 

If the act of the State come within the meaning of the pro- 
vision, the act is void. No condition which may be annexed 
to it, no compensation that can be made, can give it validity. 
It is in conflict with the supreme law of the land, and is 
therefore a nullity. 

Can a State postpone the day fixed in an obligation for 
payment, or provide that a bond for the payment of money 
shall be discharged by the payment of anything else than 
money. ‘This, no one will contend, can be done, because 
such an act would clearly impair the obligation of the con- 
tract; and no compensation, which the State could give, would 
make the act valid. 

The question is asked, whether the provision, implied in 
the Constitution of Massachusetts, that private property may 
be taken by making compensation, is not impliedly incorpo- 
rated in every contract. made under it, and whether the obli- 
gation of the contract is not impaired, when property is taken 
by the State without compensation ? 

Can the contract be impaired within the meaning of the 
Federal Constitution, when the action of.the State is upon 
the property. The contract is not touched, but the thing 
covered by the contract is taken, under the power to appro- 
priate private property for public use. If taking the pro- 
perty impair the obligation of the contract within the meaning 
of the Constitution, it cannot be taken on any terms. The 
provision of the Federal Constitution, which requires compen- 
sation to be made, when private property shall be taken for 
public use, acts only upon the officers of the Federal govern- 
ment. This case must be governed by the Constitution of 
Massachusetts. 

Can a State, in any form, exercise a power over contracts, 
which is expressly prohibited by the Constitution of the 
Union? ‘The parties, making a contract, may embrace any 
conditions they please, if the conditions do not contravene the 
law, or its established policy. But it is not in the power of a 
State to impose upon contracts, which have been made, or 
which may afterwards be made, any condition, which is pro- 
hibited by the Federal Constitution. No State shall impair 
the obligation of contracts. Now, if the act of a State, in 
appropriating private property to public use, come within the 
meaning of this provision, is not the act inhibited, and, con- 
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sequently, void? The point would seein to be too plain for 
controversy. And is it not equally clear, that no provisions 
contained in the Constitution of a State, or in its legislative 
acts, which subjects the obligation of a contract to an uncon- 
stitutional control of the State, can be obligatory upon the 
citizens of the State? If the State has attempted to exercise 
a power, which the Federal Constitution prohibits, no matter 
under what form the power may be assumed, or what spe- 
cious pretexts may be urged in favor of its exercise, the act 
is unconstitutional and void. ‘ 

That a State may take private property for public use, is 
controverted by no one. It is a principle, which, from the 
foundation of our government, has been sanctioned by the 
practice of the States, respectively, and has never been con- 
sidered as coming in conflict with the Federal Constitution. 

This power of the State is admitted in the argument; but 
it is contended, that the obligation of the contract has been 
impaired, as the property of the Complainants has ‘been taken 
without compensation. Suppose the Constitution of Massa- 
chusetts provided, that no land should be sold for taxes 
without valuation, nor unless it shall sell for two thirds of its 
value, due notice being given in some newspaper ; and sup- 
pose a law of the Legislature should direct land to be sold for 
iaxes without a compliance with these requisites, would this 
act impair the obligation of the grant, by which the land is 
held, within the meaning of the Constitution? The act would 
be clearly repugnant to the State Constitution, and, conse- 
quently, all proceedings under it would be void. But it would 
not be repugnant to the Constitution of the Union. And how 
does this case differ, in principle, from the one under considera- 
tion? In both cases, the power of the Legislature is unques- 
tionable ; but, by the Constitution of the State, it must be exer- 
cised in a particular manner, and, if not so exercised, the act is 
void. Now, if, in either case, the obligation of the contract, 
under which the property is held, is impaired, then it must 
follow, that every act of a State Legislature, which affects 
the right of private property, and which is repugnant to the 
State Constitution, is a violation of the Federal Constitu- 
tion. - 

Can the construction of the Federal Constitution depend 
upon a reference to a State Constitution, and by which the 
act complained of is ascertained to be legal or illegal 2 By 
this doctrine, the act, if done in conformity to the State Con- 
Stitution, would be free from objections under the Federal 
Constitution ; but if this conformity do not exist, then the act 
would not be free from such objection. This, in effect, would 
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incorporate the State Constitution in, and make it a part 
of, the Federal Constitution. No such rule of construction 
exists. 

Suppose the Legislature of Massachusetts had taken the 
farm of the Complainants for the use of a poor house, or an 
asylum for lunatics, without making adequate compensation ; 
or, if, in ascertaining the damages, the law of the State had 
not been strictly pursued ; could this Court interpose its juris- 
diction through the Supreme Court of the State, and arrest 
the power of appropriation? In any form, in which the 
question could be made, would it not arise under the Consti- 
tution of the State, and be limited, between citizens of the 
same State, to the local jurisdiction? Does not the State 
Constitution, which declares, that private property shall not 
be taken for public purposes without compensation, afford a 
safe guaranty to the citizens of the State against the illegal 
exercise of this power; a power essential to the well-being 
of every sovereign State, and which is always exercised 
under its own rules? 

Had an adequate compensation been made to the Com- 
plainants, under the charter of the Warren Bridge, would 
this question have been raised ? Can any one doubt, that it 
was in the power of the Legislature of Massachusetts to take 
the whole of the Complainants’ bridge for public use, by 
making compensation? Is there any power, that can control 
the exercise of this discretion by the Legislature? I know of 
none, either in the State or out of it; but it must be exercised 
in subordination to the provisions of the Constitution of the 
State. And if it be not so exercised, the judicial authority , 
of the State only, between its own citizens, can interpose and 
prevent the wrong, or repair it in damages. 

In all cases, where private property is taken by a State for 
public use, the action 18 on the property, and the power, if it 
exist in the State, must be above the contract. It does not 
act on the contract, but takes from under it vested rights. 
And this power, when exercised by a State, does not, in the 
sense of the Federal Constititution, impair the obligation of 
the contract. Vested rights are disturbed, and compensation 
must be made, but this is a subject which belongs to the local 
jurisdiction. Does this view conflict with the established 
doctrine of this Court? A reference to the points adjudged 
will show, that it does not. 

The case of Satterlee vs. Mathewson (2 Peters 380) pre- 
sented the following facts. Satterlee was the tenant of Math- 
ewson, who claimed at the time of the lease under a Connec- 
ticut title, in Luzerne County, Pennsylvania. Afterwards 


A7 


Satterlee purchased a Pennsylvania title for the same 
land. An ejectment was brought by Mathewson for the 
land, and the Court of Common Pleas decided, that as 
Satterlee was the tenant of the Plaintiff, he could not set 
up a title against his landlord. On a writ. of error, this 
judgment was reversed by the Supreme Court, on the 
ground, that the relation of landlord and tenant could not 
exist under a Connecticut title. Shortly afterwards, the Legis- 
lature of Pennsylvania passed a law, that, under such a title, 
the relation of the landlord and tenant should exist, and the 
Supreme Court of the State having decided, that this act was 
valid, the question was brought before this Court by writ of 
error. In their opinion, the Court say, ‘‘ We come now to 
the main question in the case. Is the act, which is objected 
to, repugnant to any provision of the Constitution of the 
United States? It is alleged to be particularly so, because it 
impairs the obligation of the contract between the State of 
Pennsylvania and the Plaintiff, who claims under her grant, 
&c.”” The grant vested a fee simple in the grantee, with all 
the rights, privileges, &c. ‘‘ Were any of these rights dis- 
turbed or impaired by the act under consideration? It does 
not appear from the record, that they were in any instance 
denied or even drawn in question.” 

The objection most pressed upon the Court was, that the 
effect of this act was to divest rights, which were vested by 
law in Satterlee. ‘‘ There iscertainly no part of the Consti- 
tution of the United States,” the Court.say, ‘‘ which applies 
to a State law of this description; nor are we aware of any 
decision of this, or any Circuit Court, which has condemned 
such a law upon this ground, provided its effect be not to 
impair the obligation of the contract.” And the Court add, 
that in the case of Fletcher vs. Peck, it isnowhere intimated, 
that a State statute, which divests a vested right, is repug- 
nant to the Constitution of the United States.” Theres a 
strong analogy between. this case and the one under consid- 
eration. 

The effect of the act of Pennsylvania was, to defeat the 
title of Satterlee, founded upon the grant of the State. ‘It 
made a title valid, which, in that very case, had been 
declared valid by the Court, and which gave the right to 
Mathewson in that suit against the prior grant of the State.. 
And this Court admit, that a vested right was divested by the 
act; but they say it is not repugnant to the Federal Constitu- 
tion. The act did not purport to effect the grant, which was 
left with its covenants untouched; but it created a paramount 
right, which took the land against the grant. 

In the case under consideration, the Warren Bridge char- 


48 


ter does not purport to repeal, or in any way effect the Com- 
plainants’ charter. But, like the Pennsylvania act, in its 
effects, it divested the vested rights of the Complainants. 
Satterlee was not the immediate grantee of the State, but 
that could not affect the principle involved in the case. He 
claimed under the grant of the State, and the fact, that there 
was an immediate grantee between him and the State, could 
not weaken his right. 

In the case of Fletcher vs. Peck, 6 Cranch 87, the 
Legislature of Georgia attempted to annul its own grant. 
The law, under which the first grant was issued, was 
was attempted to be repealed, and all grants under it were 
declared to be null and void by the second act. Here the 
State came within the rule, that to impair the obligation of 
the contract, the State law must act upon the contract. 

The act of the Legislature, complained of in the case of 
Sturgis vs. Crowinshield, 4 Wheat. 122, had adirect bearing 
upon the contract. The question was, whether under the 
bankrupt law of New York a debtor was discharged from 
his obligation, by a surrender of his property, and so in the 
case of Dartmouth College vs. Woodward, 4 Wheat. 518, the 
question was, whether the Legislature could, without the 
consent of the corporation, alter its charter ina material part, 
it being a private corporation. 

In the case of Terret and others vs. Taylor and others, 9 
Cranch 52, the uncontroverted doctrine is asserted, that a 
Legislature cannot repeal a statute creating a private corpora- 
tion and thereby destroy vested rights. 

The case of Green et al vs. Biddle, 8. Wheat, 1, has also 
been cited to sustain the jurisdiction of the Court in this case. 
The Court decided in that case that “ the compact, which 
guarantied to claimants of land lying in Kentucky, under 
titles derived from Virginia, their rights as they existed under 
the laws of Virginia, prohibited the State of Kentucky from 
changing those rights. In other words, that Kentucky could 
not alter the compact. And when this Court were called on 
to give effect to the act of Kentucky, which they considered 
repugnant to the compact, they held the provisions of the 
compact paramount to the act. 

‘After a careful examination of the questions adjudged by 
this Court, they seem not to have decided in any case, 
that the contract is impaired, within the meaning of the 
Federal Constitution, where the action of the State has 
not been on the contract. That though vested rights 
have been divested under an act of a State Legislature, 
they do not consider that, as impairing the grant of 
the State, under which the property is held. . And 
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this it appears, is the true distinction, and the one, which has 
been kept in view, in the whole current of adjudication, by 
this Court, under the above clause of the Constitution. 

Had this Court established the doctrine, that, where an act 
of a State Legislature affected vested rights held by a grant 
from the State, the act is repugnant to the Constitution of the 
United States, the same principle must have applied to all 
vested rights. For, as has been shown, the Constitution of a 
' State gives the same guaranty of their vested rights to all its 
citizens, as to those, who claim directly under grant from the 
State. And who can define the limit of a jurisdiction 
founded on this principle? It would necessarily extend over 
the legislative action of the States, and control, to a fearful 
extent, the exercise of their powers. 

The spirit of internal improvement pervades the whole 
country. ‘There is perhaps no State in the Union, where 
important public works, such as turnpike roads, canals, rail 
roads, bridges, &c. are not either contemplated or in a state 
of rapid progression. ‘These cannot be carried on without 
the frequent exercise of the power to appropriate private 
property for public use. Vested rights are daily diverted by 
this exercise of the eminent domain. And if in all these 
cases this Court can act as a Court of supervision for the 
correction of errors, its power may be invoked in numberless 
instances. If to take private property impair the obligation of 
the contract, under which itis held, this Court may be called 
to determine in almost every case, where the power is exer- 
cised, as well where compensation is made, as where it is not 
made. For, if this Court can take jurisdiction on this ground, 
every individual, whose property has been taken, has a con- 
stitutional right to the judgment of this Court, whether com- 
pensation has been made in the mode required by the Consti- 
tution of the State. 

In ascertaining the damages, the claimant has a right to 
demand a jury, and that the damages shall be assessed in strict 
conformity to the principles of the law. ‘To revise these cases 
would carve out for this Court a new jurisdiction, not contem- 
plated by the Constitution, and which cannot be safely 
exercised. 

There are considerations, which grow out of our admirable 
system of government, that should lead the judicial tribunals 
both of the Federal and State governments, to mutual for- 
bearance in the exercise of doubtful powers. The bounda- 
ries of their respective jurisdictions can never, perhaps, be so 
clear, as to free them from doubt. ‘This remark is peculiarly ~ 
applicable to the Federal tribunals, whose powers are delega- 
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ted and consequentially limited. The strength of our political 
system consists in its harmony, and this can only be preserved 
by a strict observance of the respective powers of the State 
and Federal government. Believing that this Court has no 
jurisdiction in this case, although I am clear, that the merits 
are on the side of the Complainants, Iam in favor of dis- 
missing the bill for want of jurisdiction. 


JUSTICE STORY’S OPINION. 


Mr Justice Story delivered his opinion as follows : 


Tus cause was argued at a former term of this Court, and 
having been then held under advisement by the Court for a 
year, was, upon a difference of opinion among the Judges, 
ordered to be again argued; and has accordingly been argued 
at the present term. ; 

The arguments at the former term were conducted with 
great learning, research and ability, and have been renewed 
with equal learning, research and ability, at the present term. 
But the grounds have been,in some respects varied, and new 
grounds have been assumed, which require a distinct consid- 
eration. I have examined the case with the most anxious 
care and deliberation, and with all the lights, which the 
researches of the years, intervening between the first and last 
argument, have enabled me to obtain; and I am free to con- 
fess, that the opinion, which I originally formed after the first 
_ argument, is that, which now has my most firm and unhesi- 
tating conviction. The argument at the present term, so far 
from shaking my confidence in it, has at every step served to 
confirm it. 

In now delivering the results of that opinion, I shall be 
compelled to notice the principal arguments urged the other 
way; and as the topics discussed and the objections raised, 
have assumed various forms, some of which require distinct, 
and others the same answers, it will be unavoidable, that some 
repetitions should occur in the progress of my own reasoning. 
My great respect for the Counsel, who have pressed them, and 
the importance of the cause, will, I trust, be thought a suf- 
ficient apology for the course, which I have, with great reluc- 
tance, thought it necessary to pursue. 

Some of the questions involved in the case are of local 
law. And here, according tothe known principles of this 
Court, we are bound to act upon that local law, however dif- 
ferent from, or opposite to, the Jurisprudence of other States 
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it either is, or may be supposed to be. Other questions seem to 
belong exclusively to the jurisdiction of the State tribunals, 
as they turn upon a conflict, real or supposed, between the 
State constitution and the State laws. The only question, 
over which this Court possesses jurisdiction in this case, (it 
being an appeal from a State Court and not from the Circuit 
Court) is, ashas been stated at the bar, whether the obliga- 
tion of any contract within the true intent and meaning of 
the Constitution of the United States has been violated, as set 
forth in the bill. All the other points argued, are before us, 
only as they are preliminaries and incidents to this. 

A question has, however, been made as to the jurisdiction 
of this Court, to entertain the present writ of error. It has 
been argued, that this bridge has now become a free bridge, 
and is the property of the State of Massachusetts; that the 
State cannot be made a party defendant to any suit to try its 
title to the bridge; and that there is no difference between a 
suit against the State directly, and against the State indi- — 
rectly, through its servants and agents. And in further illus- 
tration of this argument it is said, that no tolls can be 
claimed in this case under the notion of an implied trust ; 
for the State Court has no jurisdiction in equity over implied 
trusts, but only over express trusts; and, if this Court has no 
jurisdiction over the principal subject matter of the suit, the 
title to the bridge, it can have none over the tolls, which are 
but incidents. ; 

My answer to this objection will be brief. In the first place, 
this is a writ of error from a State Court under the twenty 
fifth section of the Judiciary Act of 1789, ch. 20; andin such 
a case, if there is drawn in question the construction of any 
clause of the Constitution of the United States, and the deci- 
sion of the State Court is against the right or. title set up under 
it, this Court has a right to entertain the suit, and decide the 
question, whoever may be the parties to the original suit, 
whether private persons, or the State itself. This was decided 
in the case of Cohens vs. the State of Virginia. (6 Wheaton 
R. 264.) In the next place, the State of Massachusetts is not 
a party on the record in this suit, and therefore the constitu- 
tional prohibition of commencing any suit against a State 
does not apply ; for that clause of the Constitution is strictly 
confined to the parties on the record. So it was held in Os- 
born vs. the Bank of the United States (9 Wheaton Rep. 
738) ; and in the Commonwealth Bank, of Kentucky vs. Wis- 
ter (2 Peters R. 319, 323.) In the next place, it is no objec- 
tion tothe jurisdiction even of the Circuit Courts of the United 
States, that the defendant is a servant or agent of the State, 
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and the act complained is done under its authority, if it be 
void and unconstitutional. So it was held in the cases last 
cited. In the next place, this Court, as an appellate Court, 
has nothing to do with ascertaining the nature or extent of 
the jurisdiction of the State Court over any persons, or parties, 
or subject matters, given by the State laws, or as to the mode 
of exercising the same, except so far as respects the very 
question arising under the twentyfifth section of the act of 
1789 ch. 20. 

There are but few facts in this case, which admit of any 
controversy. ‘The Legislature of Massachusetts, by an act 
passed on the 9th of March, 1785, incorporated certain per- 
sons by the name of the Proprietors of the Charles River 
Bridge, for the purpose of building a bridge over Charles 
River between Boston and Charlestown, and granted to them 
the exclusive toll thereof for forty years from the time of the 
first Opening of the bridge for passengers. The bridge was 
built and opened for passengers in June, 1786. In March, 
1792, another corporation was created by the Legislature for 
the purpose of building a bridge over Charles River, from the 
Westerly part of Boston to Cambridge ; and on that occasion 
the Legislature, taking into consideration the probable dimi- 
nution of the profits of the Charles River Bridge, extended 
the grant of the Proprietors of the latter bridge to seventy 
years from the first opening of it for passengers. The pro- 
prietors have under these grants ever since continued to pos- 
sess and enjoy the emoluments arising from the tolls taken 
for travel over the bridge, and it has proved a very profitable 
concern. 

In March, 1828, the Legislature created a corporation, 
called the Proprietors of the Warren Bridge, for the purpose 
of erecting another bridge across Charles River between Bos- 
ton and Charlestown. The termini of the last bridge, (which 
has been since erected, and was, at the commencement of this 
suit, in the full receipt of toll, and_is now a free bridge,) are 
so very near to that of Charles River Bridge, that, for all 
practical purposes, they may be taken to be identical. The 
same travel is accommodated by each bridge, and necessarily 
approaches to a point, before it reaches either, which is near- 
ly equidistant from each. In short, it is impossible, in a 
practical view, and so was admitted at the argument, to dis- 
tinguish this case from one, where the bridges are contiguous 
from the beginning to the end. 

The present bill is filed by the Proprietors of Charles River 
Bridge against the Proprietors of Warren Bridge for an in- 
junction, and other relief, founded upon the allegation, that 
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the erection of the Warren Bridge, under the circumstances, 
is a violation of their chartered rights, and so is void by the 
Constitution of Massachusetts, and by the Constitution of the 
United States. The Judges of the Supreme Judicial Court of 
Massachusetts, were (as is well known) equally divided in 
opinion upon the main points in the cause ; and, therefore, a 
pro forma decree was entered, with a view to bring before- 
this Court the great and grave question, whether the Legisla- 
ture of Massachusetts, in the grant of the charter of the War- 
ren Bridge, has violated the obligation of the Constitution of. 
the United States? If the Legislature has done so, by mis- 
take or inadvertence, I am quite sure, that it will be the last 
to insist upon maintaining its own act. It has that stake in 
the Union, and in the maintenance of the constitutional rights 
of our citizens, which will, I trust, ever be found paramount 
to all local interests, feelings and prejudices, to the pride of 
power, and to the pride of opinion. 

In order to come to any just conclusion, in regard to the 
only question, which this Court, sitting as an appellate Court, 
has a right to entertain upon a writ of error to a State Court, 
it will be necessary to ascertain, what are the rights confer- 
red on the Proprietors of Charles River Bridge by the act of 
incorporation. The act is certainly not drawn with any com- 
mendable accuracy. But it is difficult, upon any principles of 
common reasoning, to mistake its real purport and object. 
It is entitled, “An Act for incorporating certain persons, for 
the purpose of building a bridge over Charles River between 
Boston and Charlestown, and supporting the same during the 
term of forty years.” Yet it no where, in terms, in any of 
the enacting clauses confers any authority upon the corpora- 
tion, thus created, to build any such bridge; nor does it state 
in what particular place the bridge shall commence or termi- 
nate on either side of the river, except by inference and impli- 
cation from the preamble. I mention this at the threshold 
of the present inquiry, as an irresistable proof, that the Court 
must, in the construction of this very act of incorporation, 
resort to the common principles of interpretation, and imply - 
and presume things, which the Legislature has not expressly 
declared. If the Court were not at liberty so to do, there 
would be an end of the cause. 

The act begins by reciting, that ‘the erecting of a bridge 
over Charles River, in a place where the ferry between Bos- 
ton and Charlestown is now kept, will be of great public util- 
ity ,and Thomas Russell and others, having petitioned, é&ec. for 
an act of incorporation, to empower them to build said bridge, 
and many other persons, under the expectation of such an act, 
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have subscribed to a fund for executing and completing the 
aforesaid purpose.” It then proceeds to enact, that the Pro- 
prietors of the fund or stock, shall be a corporation under 
the name of the Proprietors of Charles River Bridge; and it 
gives them the usual powers of corporations, such as the pow- 
er to sue and be sued, &c. In the next section it provides for 
the organization of the corporation ; for choosing officers ; for 
establishing rules and regulations for the corporation; and for 
effecting, completing and executing the purpose aforesaid. 
In the next section, “ for the purpose of remmbursing the said 
proprietors the money expended in building and supporting 
the said bridge,” it provides, that a toll be, and thereby is 
granted and established, for the sole benefit of the proprietors, 
for forty years from the opening of the bridge for travel, ac- 
cording to certain specified rates. In the next section, it pro- 
vides, that the bridge shall be well built, at least forty feet 
wide, of sound and suitable materials, with a convenient 
draw or passage way for ships and vessels, &c.; and “ that 
the same shall be kept in good, safe and passable repair for 
the term aforesaid, and, at the end of the said term, the said 
bridge shall be left in like repair.” Certain other provisions 
are also made, as to lighting the bridge, erecting a toll-board, 
lifting the draw for all ships and vessels, without toll or pay, 
&c. &c.” The next section declares, that, after the tolls shall 
commence, the proprietors ‘“‘shall annually pay to Harvard 
College or University the sum of two hundred pounds during 
the said term of forty years, and, at the end of the said term, 
the said bridge shall revert to, and be the property of, the Com- 
monwealth, saving to the said College or University, a rea- 
sonable and annual compensation for the annual income of 
the ferry, which they might have received, had not such 
bridge been erected.” 'The next and last section of the act, 
declares the act void, unless the bridge should be built within 
three years from the passing of the act. 

Such is the substance of the charter of incorporation, which 
the Court is called upon to construe. But, before we can 
properly enter upon the consideration of this subject, a pre- 
liminary inquiry is presented, as to the proper rules of inter- 
pretation applicable to the charter. Is the charter to receive 
a strict or a liberal construction? Are any implications to be 
made, beyond the express terms? And if so, to what extent 
are they justifiable by the principles of law? No one doubts, 
that the charter is a contract, and a grant; and that it is to 
receive such a construction as belong to contracts and grants, 
as contradistinguished from mere laws. But the argument 
has been pressed here with unwonted earnestness, and it 
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seems to have had an irresistible influence elsewhere, that 
this charter is to be construed as a royal grant, and that such. 
grants are always construed with a stern and parsimonious 
strictness. Indeed, it seems tacitly conceded, that unless such 
a strict construction is to prevail, (and it is insisted on, as the 
positive dictate of the common law,) there is infinite danger 
to the defence assumed on behalf of the Warren Bridge Pro- 
prietors. Under such circumstances, I feel myself constrained 
to go at large into the doctrine of the common law in respect. 
to royal grants, because I cannot help thinking, that, upon 
this point, very great errors of opinion have crept into the 
argument. A single insulated position seems to have been 
taken as a general axiom. In my own view of the case, I 
should not have attached so much importance to the inquiry. 
But it is now fit, that it should be sifted to the very bottom. 

It is a well known rule in the construction of private 
grants, if the meaning of the words be doubtful, to construe 
ihem most strongly against the grantor. But it is said, that 
an opposite rule prevails, in cases of grants by the king; for, 
where there is any doubt, the construction is made most fa- 
vorably for the king, and against the grantee. The rule is 
not disputed. But it isa rule of very limited application. ‘To 
what cases does it apply? ‘To such cases only, where there 
is a real doubt; where the grant admits of two interpretations, 
one of which is more extensive, and the other more restricted ; 
so that a choice is fairly open, and either may be adopted, 
without any violation of the apparent objects of the grant. 
If the king’s grant admits of two interpretations, one of which 
will make it utterly void and worthless, and the other will 
give it a reasonable effect, then the latter is to prevail, for the 
reason, (says the common law) ‘that it will be more for the 
benefit of the subject, and the honor of the king, which is to 
be more regarded, than his profit.”* And in every case, the 
rule is made to bend to the real justice and integrity of the 
case. No strained or extravagant construction is to be made 
in favor of the king. And, if the intention of the grant is 
obvious, a fair and liberal interpretation of its terms is en- 
forced. The rule ‘itself is also expressly dispensed with in 
all cases, where the grant appears, upon its face, to flow, not 
from the solicitation of the subject, but, from the special 
grace, certain knowledge, and mere motion of the crown, or, 
as it stands in the old royal patents, ‘‘ex speciali gratia, certa 
scientia, et ex mero motu regis ;’’+ and these words are accor- 


* Com. Dig. Grant, G. 12.—9. Co. R. 131. a. 10. Co. R. 67. b. 6 Co. R. 6. 
{ See Arthur Legates’ case, 10. Co. R. 109, 112. b. Sir John Molyn’s case, 6. Co. 
R. 6.—2 Black. Comm. 347. Com. Dig. Grant, G. 12. 
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dingly inserted in most of the modern grants of the crown, 
in order to exclude any narrow construction of them. So the 
Court admitted the doctrine to be in Attorney General Lord 
Eardly (8 Price, 69.) But what is a most important qualifi- 
cation of the rule, it never did apply to grants, made for a 
valuable consideration by the crown; for, in such grants, the 
same rule has always prevailed, as in cases between subjects. 
The mere grant of a bounty of the king may properly be 
Testricted to its obvious intent. But the contracts of. the king 
for value are liberally expounded, that the dignity and jus- 
tice of the government may never be jeoparded by petty eva- 
sions, and technical subtleties. 

I shall not go over all the cases in the books, which recog- 
nise these principles, although they are abundant. Many of 
them will be found collected in Bacon’s Abridgement, (Pre- 
rogative F. 2, p. 602 to 604; in Comyn’s Digest, (Grant G. 
12;)- and in Chitty on the Prerogatives of the Crown, (chap. 
16, s. 3.) But I shall dwell on some of the more prominent, 
and especially on those, which have been mainly relied on by 
the Defendants, because, in my humble judgment, they teach 
avery different doctrine from what has been insisted on. 
Lord Coke, in his Commentary on the Statute of Quo War- 
ranto, (18 Edw. I.) makes this notable remark: ‘Here is an 
excellent rule for construction of the king’s patents, not only 
of liberties, but of lands, tenements, and other things, which 
he may lawfully grant, that they have no strict or narrow 
interpretation for the overthrowing of them, sed. secundum 
earundem plenitudinem jJudicentur; that is, to have a liberal 
and favorable construction, for the making them available in 
law, usque ad plenitudinem, for the honor of the king.” 
Surely, no lawyer would contend for a more beneficent or 
more broad interpretation of any grant whatsoever, than this. 

So in respect to implications in cases of royal grants, there 
is not the slightest difficulty, either upon authority or princi- 
ple, in giving them a large effect, so as to include things, 
which are capable of being the subject of a distinct grant. A 
very remarkable instance of this sort, arose under the Statute 
of Prerogative, (17 Edw. 2, Stat. 2, ch. 15,) which declared, 
that when the king granted to any a manor or land with the 
appurtenances, unless he makes express mention in the deed, 
in writing, of advowsons, &c. belonging to such manor, then 
the king reserveth to himself such advowsons. Here, the 
Statute itself prescribed a strict rule of interpretation.* Yet, 
in Whistler’s case, (10 Co. R. 63,) it was held, that a royal 
grant of a manor with the appurtenances, in as ample a man- 
ner, as it came to the king’s hands, conveyed an advowson, 


*S.P. in Atty. General v. Sitwell, 1 Younge’s Rep. 583. 
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which was appendant to the manor, by implication from the 
words actually used, and the apparent intent. This was cer- 
tainly a very strong case of raising an implication from words 
susceptible of different interpretations, where the statute had 
furnished a positive rule for a narrow construction, excluding 
the advowson. So, it has been decided, that if the king grants 
a messuage and all lands spectantes aut cum eo dimissas, lands, 
which have been enjoyed with it for a convenient time, pass.* 
In short, whenever the intent from the words is clear, or pos- 
sesses a reasonable certainty, the same construction prevails 
in crown grants, as in private grants, especially where the 
grant is presumed to be from the voluntary bounty of the 
crown, and not from the representation of the subject. 

It has been supposed in the argument, that there is a dis- 
tinction between grants of lands held by the king, and grants 
of franchises, which are matters of prerogative, and held: by 
the crown for the benefit of the public, as flowers of preroga- 
tive. 1 know of no such distinction; and Lord Coke, in the 
passage already cited, expressly excludes it; for he insists, 
that the same liberal rule of interpretation is to be applied to 
cases of grants of liberties, as to cases of grants of lands. 

I am aware, that Mr Justice Blackstone, in his Commenta- 
ries, (2 Black. Comm. 347,) has laid down: some rules appa- 
rently varying from what has been stated. He says, ‘‘' The 
manner of granting by the king does not more differ from 
that by a subject, than the construction of his grants when 
made. (1) A grant made by the king at the swit of the grantee, 
shall be taken most beneficially for the king and agaist the 
party; whereas the grant of a subject is construed most 
strongly against the grantor, &e. (2) A subject’s grant shall 
be construed to include many things besides what are ex- 
pressed, if necessary for the operation of the grant. There- 
fore in a private grant of the profits of land for one year, free 
ingress, egress and regress, to cut and carry away those profits, 
are also inclusively granted, &c. But the king’s grant shall 
not enure to any other extent, than that which is precisely 
expressed in the grant. As if he grants land to an alien, it 
operates nothing; for such a grant shall not enure to make 
him a denizen, that so he may be capable to take by the 
grant.” Now, in relation to the last position, there is nothing 
strange or unnatural in holding, that a crown grant shall not 
enure to a totally different purpose from that, which is ex- 
pressed ; or to a double intent, when all its terms are satisfied 


*2 Rolle. Abridg. 186. C. 25. 30. Cro, Car, 169. Chitty on;the Prerogatives, ch. 16, 
s. 3, p. 393, Com. Dig. Grant, G, 5. 


59 


by a single intent. It is one thing to grant land to an alien, 
and quite a different thing to make him a denizen. The one 
is not an incident to the other, nor does it naturally flow from 
it. The king may be willing to grant land to an alien, when 
he may not be willing to give him all the privileges of a sub- 
ject. It is well known, that an alien may take land by grant, 
and may hold it against every person but the king; so that 
in the mean time an alienation by the alien will be good. A 
grant, therefore, to an alien is not utterly void.. It takes 
effect, though it is not indefeasible. And, in this respect, 
there does not seem any difference between a grant by a pri- 
vate person and by the crown; for the grant of the latter 
takes effect, though it is liable to be defeated.* The question, 
in such cases, is not, whether there may not be implications 
in a crown grant; but whether a totally different effect shall 
be given to a crown grant from what its terms purport. The 
same principle was acted upon in Englefield’s case (7 Coke, 
R. 14, a.) There the crown had demised certain lands, 
which were forfeited by a tenant for life by attainder, to cer- 
tain persons for forty years, and the crown being entitled to 
a condition, which would defeat the remainder over after the 
death of thé person attainted, tendered performance of the 
condition to the remainder man, who was a stranger to the 
demise; and he contended, that by the demise the condition 
was suspended. And it was held, that the demise should not 
operate to a double intent, viz. to pass the term, and also, in 
favor of a stranger, to suspend the condition ; for (it was said) 
‘the grant of the crown shall be taken according to the ex- 
press intention comprehended in the grant, and shall not 
extend to any other thing by construction or implication, 
which doth not appear by the grant, that the intent did extend 
to;” though it might have been different in the case of a 
subject. , 

In regard to the other position of Mr Justice Blackstone, it 
may be supposed, that he means to assert, that in a Crown 
grant of the profits of land for a year, free ingress, egress and 
regress, to take the profits, are not included by implication, as 
they would be in a subject’s grant. If such be his meaning, 
he is certainly under a mistake. ‘The same construction 
would be put upon each; for otherwise nothing would pass 
by the grant. It isa principle of common sense, as well as 
of law, that when a thing is granted, whatever is necessary 
to its enjoyment is granted also. It is not presumed, that the 
King means to make a void grant; and, therefore, if it admits 


* See Com. Dig. Alien,C. 4. 1 Leon. 47. 4 Leon. 82. 
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of two constructions, that shall be followed, which will secure 
its validity and operation. In Comyn’s Digest (Com. Dig. 
Grant E. 11. Co. Litt. 56 a.) a case is cited from the Year 
Book 1 Hen. 4, 5; (it should be 1 Hen. 4, 6. a.) that if there 
be a grant of land cum pertinentiis, to which common 1s 
appendant, the common passes as an incident, even though it 
be the grant of the King. So, it is said in the same case, if 
the King grant to me the foundation of an Abbey, the corody 
passes. So, if the King grant to mea fair, I shall have a 
Court of Piepoudre, as incident thereto. And there are other 
cases in the books to the same effect.* 

Lord Coke, after stating the decision in Sir John Molyn’s 
case (6 Co. R. 6,) adds these words; ‘‘ Note the gravity of 
the ancient sages of the law to construe the King’s grants 
beneficially for his honor, and not to make any strict or literal 
construction in subversion of such grants.” 'This is an ad- 
monition, in my humble judgment, very fit to be remembered 
and acted upon by all judges, who are called upon to inter- 
pose between the government and the citizen in cases of pub- 
lic grants. Legat’s case (10 Co. R. 109.) contains nothing, 
that in the slightest degree impugns the general doctrine here 
contended for. It proceeded upon a plain interpretation of 
the very words of the grant ; and no implications were neces- 
sary or proper, to give it its full effect. 

he caseof the Royal Fishery of the Banne, decided in Ire- 
land, in the Privy Council in 8th James Ist. (Davies Rep. 149) 
has been much relied on to establish the point, that the King’s 
grant shall pass nothing by implication. That case upon its 
actual circumstances justifies no such sweeping conclusion. 
The King was owner ofa royal fishery in gross (which is ma- 
terial) on the river Banne, in navigable waters, where the tide 
ebbed and flowed, about two leagues from the sea; and he 
granted to Sir R. McD. the territory of Rout, which is parcel 
of the county of Antrim, and adjoining to the river Banne, 
in that part where the said fishery is, the grant containing the 
following words, ‘‘ omnia castra, messuagia, &e. &e. piscari- 
as, piscationes, aquas, aquarum cursus, &ec. ac omnia alia 
hereditamenta in vel infra dictum territorium de Rout in 
comitatu Antrim, exceptis, et ex hac concessione nobis heredi- 
bus and successoribus nostris reservatis ¢ribus partibus pisca- 
tionibus fluminis de Banne.”” The question was, whether the 
grant passed the royal fishery in the Banne to the grantee. 


*See Bac. Abridg. Prerogative F. 2p. 602. Comyn’s Dig. Grant. G. 12. Lord 
Chandos’s case, 6. Co. R. 55. Sir Robert Atkyn’s case, 1 Vent. 399. 409. 9 Co. R. 29, 
30. Finch in his Treatise on the Law, contains nothing beyond the common authori- 
ties. Finch’s Law B. 2, ch. 2, p. 24, edit. 1613. ‘Cro. Eliz. 591. Per Popham C. J. 
17 Vin. Abridg. Prerogative O. b. pl. 13. Com. Dig. Franchise C. 2. Inst. 232. 
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And it was held, that it did not; First, because the river 
Banne, so far as the sea ebbs and flows, is a royal navigable 
river, and the fishery there a royal fishery ; Secondly, because 
no part of this royal fishery could pass by the grant of the 
land adjoining, and by the general grant of all the fisheries, 
[in or within the territory of Rout;] for this royal fishery is 
not appurtenant to the land, but is a fishery in gross, and par- 
cel of the inheritance of the Crown itself; and general words 
in the King’s grant shall not pass such special royalty, which 
belongs to the Crown by prerogative; Thirdly, that by the 
exception in the grant of three parts of this fishery, the other 
fourth part of this fishery did not pass by this grant; for the 
King’s grant shall pass nothing by implication; and for this 
was cited 2 Hen. 7, 13, which will be presently noticed. 
Now, there is nothing in this case, which is not easily 
explicable upon the common principles of interpretation. The 
fishery was a royal fishery in gross, and not appurtenant to the 
territory of Rout.* The terms of the grant were of all fish- 
eries in and within this territory ; and this excluded any fish- 
ery not within it, or not appurtenant toit. The premises, then, 
clearly didnot upon any just construction convey the fishery 
in question, for it was not within the territory. The only re- 
maining question was, whether the exception of three quarters 
would by implication carry the remaining fourth part, which 
was not excepted; that is, whether terms of exception in a 
crown grant should be construed to be terms of grant and not 
of exception. It is certainly no harsh application of the com- 
mon rules of interpretation to hold, that an implication, which 
required such a change in the natural meaning of the words, 
ought not to be allowed to the prejudice of the crown. Non 
constat, that the King might not have supposed at the time of 
the grant, that he was owner of three parts only of the fishery 
and not of the fourth part. This case of the fishery of the 
Banne was cited and commented on by Mr Justice Bayley in 
delivering the opinion of the Court in the case of the Duke of 
Somerset vs. Fogwell (5 Barn. & Cress. 875 and 885,) and the 
same view was taken of the grounds of the decision, which 
has been here stated ; the learned Judge adding, that it was 
further agreed in that case, that the grant of the King passes 
nothing by implication; by which he must be understood to 
mean, nothing, which its terms do not, fairly and reasonably 
construed, embrace as a portion of or incident to the subject 
matter of the grant. 
As to the case cited from 2 Hen. 7, 13, (which was the sole 


* See Ward v. Cresswell, Willes. R. 265. 


62 


authority relied on) it turned upon a very different principle. 
There, the King by letters patent granted to a man, that he 
might give twenty marks annual rent to a certain chaplain to 
pray for souls, &c.; and the question was, whether the grant 
was not void for uncertainty, as no chaplain was named. And 
the principal stress of the argument seems to have been, 
whether this license should be construed to create or enable 
the grantee to create a corporation capable of taking the rent. 
In the argument it was asserted, that the King’s grants should 
not be construed by implication to create a corporation, or to 
enure to a double intent. In point of fact, however, I find 
(Chronica Juridicialia, p. 141.) that neither of the persons, 
whose opinions are stated in the case, was a judge at the time 
of the argument, nor does it appear what the decision was ; 
so that the whole report is but the argument of counsel. The 
same case is fully reported by Lord Coke in the case of Sut- 
ton’s Hospital (10.Co. Rep. 27-28,) who, says that he had seen 
the original record, and who gives the opinions of the judges 
at large by which it appears, that the grant was held valid. 
And’so, says Lord Coke, ‘ Note, reader, this grant of the King 
enures to these intents, viz. to make an incorporation ; to make 
a succession, and to granta rent.” So, that here we have a case, 
not only of a royal grant being construed liberally, but divers 
implications being made not at all founded in the express terms 
of the grant. The reason of which was, (as Lord Coke says), 
because the King’s charter made for the erection of pious and 
charitable works shall be always taken in the most favorable 
and beneficial sense. ‘This case was recognised by the judges 
as sound law in the case of Sutton’s Hospital. And it was 
clearly admitted by the judges, that ina charter of incor- 
poration by the Crown all the incidents to a corporation were 
tacitly annexed, although not named; as the right to sue and 
be sued ; to purchase, hold and alien lands; to make by-laws, 
é&c. &c. And if power is expressly given to purchase, but no 
clause to alien, the latter follows by implication as an incident. 
(See Comyn’s Dig. Franchise F. 6, F. 10, F. 15.) It is very 
difficult to affirm, in the teeth of such authorities, that in the 
King’s grants nothing is to be taken by implication, as is 
gravely asserted in the case in Davies’ Reports 149. The case, 
cited to support it, is directly against it. In truth, it is obvi- 
ous, that the learned Judges of the Privy Council mistook the 
mere arguments of counsel for the solemn opinions of the Court. 
And the case as decided, is a direct authority the other way. 

The case of Blankley vs. Winstanley (3 T. R. 279) has 
also been relied on for the same purpose. But it has nothing 
to do with the point. The Court there held, that by the sav- 
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ing in the very body of the charter, the concurrent jurisdiction 

of the county magistrates was preserved. ‘There was nothing 

said by the Court, in respect to implications in Crown grants. 

The whole argument turned upon the meaning of the express 

clauses. ' 

‘ Much reliance has also been placed upon the language of 
Lord Stowell in the Elsebe (6 Rob. 173.) The main question 

in that case was, whether the Crown had a right to release 

captured property before adjudication without the consent of 
the captors. That question depended upon the effect of the 

King’s Orders in Council, his Proclamation, and the Parlia- 

mentary Prize Act; for independently of these Acts, it was 

clear, that all captured property, jure belli, belonged to the 

Crown; and was subject to its sole disposal. Lord Stowell, 

whose eminent qualifications, as a judge, entitle him to great 

reverence, on that occasion, said, ‘‘ A general presumption 

arising from these considerations is, that Government does 

not mean to divest itself of this universal attribute of 
sovereignty conferred for such purposes, (to be used for peace, 

as well as war) unless it is so clearly and unequivocally 

expressed. In conjunction with this nniversal presumption, 

must be taken, also, the wise policy of our own peculiar law, 

which interprets the grants of the Crown in this respect by 

other rules, than those, which are applicable in the construc- 

tion of the grants of individuals. Against an individual it is 

presumed, that he meant to convey a benefit with the utmost 

liberality, that his words will bear. It is indifferent to the 

public, in which person an interest remains, whether in the 

grantor or the taker. With regard to the grant of the sover- 

eign, it is far otherwise. It is not held by the Sovereign him- 
self as private property, and no alienation shall be presumed, 

except what is clearly and indisputably expressed.” Now 

the right of the captors in that case was given by the words 

of the King’s order in council only. It was a right to seize 

and bring in for adjudication. The right to seize then was 

given, and the duty to bring in for adjudication was imposed. 

If nothing more had existed, it would be clear, that the 

Crown would have the general property in the captures. 

Then, again, the Prize Act and Prize Proclamation gave to 

the captors a right in the property after adjudication as lawful 

prize, and not before. This very limitation naturally implied, 

that until adjudication they had no right in the property. - 
And this is the ground, upon which Lord Stowell placed his 

judgment, as the clear result of a reasonable interpretation of 
these acts, declining to rely on any reasoning from considera- 

tions of public policy. And it is to be considered, that Lord 
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Stowell was not speaking of an ordinary grant of land, or of 
franchises, in the common course of mere municipal regula- 
tions; but of sovereign attributes and prerogatives involving 
the great rights and duties of war and peace, where. upon 
every motive of public policy, and every ground of rational 
interpretation, there might be great hesitation in extending the 
terms of a grant beyond their fair interpretation. 

But, what, I repeat, is most material to be stated, is, that all 
this doctrine in relation to the King’s prerogative of having a 
construction in his own favor, is exclusively confined to cases 
of mere donation, flowing from the bounty of the Crown. 
Whenever the grant is upon a valuable consideration, the rule 
of construction ceases, and the grant is expounded exactly as 
it would be in case of a private grant, favorably to the 
grantee. Why is this rule adopted? Plainly, because the 
grant is a contract, and is to be interpreted according to its 
fair meaning. It would be to the dishonor of the Govern- 
ment, that it should pocket a fair consideration, and then 
quibble as to the obscurities and implications of its own con- 
tract. Such was the doctrine of my Lord Coke, and of the 
venerable sages of the law in other times, when a resistance 
to prerogative was equivalent to a removal from office. Even 
in the worst ages of arbitrary power, and irresistable prerog- 
ative, they did not hesitate to declare, that contracts founded 
in a valuable consideration ought to be construed liberally for 
the subject, for the honor of the Crown.* If we are to have 
the grants of the Legislature construed by the rules applica- 
ble to Royal grants, it is but common justice to follow them 
throughout, for the honor of this Republic. The justice of 
the Commonwealth will not, (I trust, ) be deemed less extensive 
than that of the Crown. 

I think, that I have demonstrated upon authority, that it is 
by no means true, that implications may not, and ought not 
to be admitted, in regard to crown grants. And I would 
conclude what I have to say on this head, by a remark made 
by the late Mr Chief Justice Parsons, a lawyer equally remark- 
able for his extraordinary genius, and his professional learn- 
ing. ‘‘In England, prerogative is the cause of one against 
the whole. Here, it is the cause ofall against one. In the 
first case, the feelings and vices, as well as the virtues, are 
enlisted against it; in the last in favor of it. And, therefore, 
here, it is of more importance, that the judicial courts should 
take care, that the claim of prerogative should be more strictly 
watched.” + 


*2 Co. Inst. 496. See also Com. Dig. Franchise C. F. 6. 
+ Martin vs. Commonwealth, 1 Mass. R. 356. 
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If, then, the present were the case of a Royal grant, I 
should most strenuously contend both upon principle. and 
authority, that it was to receive a liberal, and not a strict 
construction. I should so contend upon the plain intent of 

. the charter, from its nature and objects, and from its burthens 
and duties. It is confessedly a case of contract, and not of 
bounty; a case of contract for a valuable consideration ; for 
objects of public utility; to encourage enterprise; to advance 
the public convenience; and to secure a just remuneration 
for large outlays of private capital. What is there in such a 
grant of the Crown, which should demand from any court of 
Justice, a narrow and strict interpretation of its terms? Where 
is the authority, which contains such a doctrine, or justifies 
such a conclusion? Let it not be assumed, and then reasoned 
from, as an undisputed concession. If the common law car- 
ries in its bosom such a principle, it can be shown by some 
authorities, which ought to bind the judgment, even if they 
do not convince the understanding. In all my researches I 
have not been able to find any, whose reach does not fall far, 
very far, short of establishing any such doctrine. Preroga- 
tive has never been wanting in pushing forward its own 
_claims for indulgence, or exemption. But it has never yet, 
(as far as I know) pushed them to this extravagance. 

I stand upon the old law, upon law established more than 
three centuries ago, in cases contested with as much ability 
and learning, as any in the annals of our jurisprudence, in 
resisting any such encroachments upon the rights and liber- 
ties of the citizens, secured by public grants. I will not con- 
sent to shake their title deeds by any speculative niceties or 
novelties. 

The present, however, is not the case of a royal grant, but 
of a legislative grant by a public statute. The rules of the 
common law in relation to royal grants have, therefore, in 
reality, nothing to do with the case. We are to give this act. 
of incorporation a rational and fair construction according to 
the general rules, which govern in all cases of the exposition 
of public statutes. We are to ascertain the legislative intent ; 
and that once ascertained, it is our duty to give it a full and 
liberal operation. The books are full of cases to this effect,* 
if indeed so plain a principle of common sense and common 
justice stood in any need of authority to support it. Lord 
Chief Justice Eyre, in the case of Boulton vs. Bull (2 H. 136, 
463, 500,) took notice of the distinction between the construc- 
tion of a Crown grant, and a grant by an Act of Parliament : 
and held the rules of the common law, introduced for the 


* See Com. Dig. Parliament R. 10 to R. 28. Bac. Abridg. Statute. 
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protection of the Crown in respect to its own grants, to be 


inapplicable to a grant by an Act of Parliament. ‘“‘It is to ’ 


be observed” (said his Lordship;) ‘‘ that there is nothing 
technical in the composition of an Act of Parliament. In the 
exposition of: statutes the intent of Parliament is the guide. 
It is expressly laid down in our books, (I do not here speak 
of penal statutes), that every statute ought to be expounded, 
not according to the letter, but the intent.” Again, he said: 
‘This case was compared to the case of the King being 
deceived in his grants. But I am not satisfied, that the 
King, proceeding by and with the advice of Parliament, is in 
that situation, in respect to which he is under the special 
protection of the law; and that he could on that ground be 
considered as deceived in his grant. No case was cited to 
prove that position.” 

Now, it is to be remembered, that his Lordship was speak- 
ing upon the construction of an act of Parliament of a private 
nature; an act of Parliament in the nature of a monopoly ; 
an act of Parliament granting an exclusive patent for an in- 
vention to the celebrated Mr Watt. And let it be added, that 
his opinion, as to the validity of that grant, notwithstanding 
all the obscurities of the Act, was ultimately sustained in the 
King’s Bench by a definitive judgment in its favor.* A doc- 
trine equally just and liberal has been repeatedly recognized 
by the Supreme Court of Massachusetts. In the case of 
Richards vs. Daggett (4 Mass. R. 534, 537.) Mr Chief Jus- 
tice Parsons, in delivering the opinion of the Court, said; ‘It 
is always to be presumed, that the Legislature intend the 
most beneficial construction of their acts, when the design of 
them is not apparent.”+ Even in relation to mere private 
statutes, made for the accommodation of particular citizens, 
and which may affect the rights and privileges of others, 
courts of law will give them a large construction, if it arise 
from necessary implication.t 

‘As to the manner of construing parliamentary grants for 
private enterprise, there are some recent decisions, which in 
my judgment establish two very important principles appli- 
cable directly to the present case, which if not confirmatory 
of the views, which I have endeavored to maintain, are at 
least not repugnant to them. The first is, that all grants for 
purposes of this sort are to be construed as contracts between 


* See Hornblower vs. Boulton, 8 T. R, 95. 


+ See also Inhabitants of Somerset vs. Inhab. of Dighton, 12 Mass. R. 383. Whit- 
ney vs. Whitney 14 Mass. R. 88. 8 Mass. R. 523. Holbrook vs. Holbrook. 1 Pick. 
R. 258. Stanwood vs. Pierce. 7 Mass. R. 458. . 
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the Government and the grantees, and not as mere laws; the 
second is, that they are to receive a reasonable construction, 
and that if either upon. their express terms, or by just infer- 
ence from the terms, the intent of the contract can be made 
out, it is to be recognised and enforced accordingly. But if 
the language be ambiguous, or if the inference be not clearly 
made out, then the contract is to be taken most strongly 
against the grantor, and most favorably for the public. The 
first case is the Company of proprietors of the Leeds and Liv- 
erpool Canal vs. Hustler (1 Barn. and Cressw. 424) where the 
question was upon the terms of the charter, granting a toll. 
The toll was payable on empty boats passing a lock of the 
canal. The Court said; ‘‘ No toll was expressly imposed upon 
empty boats, &c., and we are called upon to say, that such a 
toll was, imposed by inference. 'Those, who seek to impose 
a burthen upon the public, should take care, that their claim 
rests upon plain and unambiguous language. Here the claim 
is by no means clear.” The next case was the Kingston- 
upon-Hull Dock Company vs. La Marche (8 Barn. and Cress- 
well 42) where the question was as to aright to wharfage of 
goods shipped off from their quays. Lord Tenterden, in 
delivering the judgment of the Court in the negative, said; 
“This was clearly a bargain made between a company of 
adventurers and the public; and, as in many similar cases, 
the terms of the bargain are contained in the act; and the 
Plaintiffs can claim nothing, which is not clearly given.” 
The next case is the Proprietors of the Stone Bridge Canal — 
vs. Wheeley (2 Barn. and Adolph. 792) in. which the ques- 
tion was as to a right to certain tolls. Lord Tenderden, in 
delivering the opinion of the Court, said; “This like many 
other cases, is a bargain between a company of adventurers 
and the public, the terms of which are expressed in the 
statute. And the rule of construction in all such cases is 
now fully established to be this: That any ambiguity in the 
terms of the contract must operate against the adventurers, 
and in favor of the public; and the plaintiffs can claim no- 
thing, which is not clearly given to them by the act.”— 
“Now, it is quite certain, that the Company have no right 
expressly given to receive any compensation, except, &c.; and 
therefore it is incumbent upon them to show, that they have 
a right clearly given by inference from some other of the 
clauses.” 'This latter statement shews, that it is not indis- 
pensable, that in grants of this sort the contract or the terms 
of the bargain should be in express language; it is sufficient 
if they may be clearly proved by implication or inference. 

I admit, that where the terms of a grant are to impose 
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burthens upon the public, or to create a restraint injurious to 
the public interest, there is sound reason for interpreting the 
terms, if ambiguous, in favor of the public. But at the same 
time I insist, that there is not the slightest reason for saying, 
even in such a case, that the grant is not to be construed 
favorably to the grantee, so as to secure to him the due 
enjoyment of what is actually granted. 

I have taken up more time in the discussion of this point, 
than perhaps the occasion required, because of its importance, 
and the zeal and earnestness and learning, with which the 
argument for a strict construction has been pressed upon the 
Court, as in some sort vital to the merits of this controversy. 
I feel the more confirmed in my own views upon the subject, 
by the consideration, that every Judge of the State Court, in 
delivering his opinion, admitted either directly, or by infer- 
ence, the very principle for which I contend. Mr Justice 
Morton, who pressed the doctrine of a strict construction 
most strongly, at the same time said; “‘ Although no distinct 
thing or right will pass by implication; yet I do not mean to 
question, that the words used should be understood in their 
most natural and obvious sense; and that whatever is essen- ~ 
tial to the enjoyment of the thing granted will be necessarily 
implied in the grant.” (7 Pick. R. 462.) Mr Justice Wilde 
said ; “In doubtful cases it seems tome a sound and whole- 
some rule of construction to interpret public grants most 
favorably to the public interests, and that they are not to be 
enlarged by doubtful implications.” — ‘“‘ When therefore the 
Legislature makes a grant of a public franchise, itis not to 
be extended by construction beyond its clear and obvious 
meaning.” —‘“ There are some legislative grants, no doubt, 
that may admit of a different rule of construction, such as 
grants of land on a valuable consideration, and the like.” 
(7 Pick. 469.) These two learned Judges were: adverse to 
the plaintiff’s claim. But the two other learned Judges, who 
were in favor of it, took a much broader and more liberal 
view of the rules of interpretation of the charter. 

An attempt has, however, been made to put the case of 
legislative grants upon the same footing as royal grants, as to 
their construction, upon some supposed analogy between 
royal grants and legislative grants under our republican forms 
of government. Such a claim in favor of republican preroga- 
tive is new; and no authority has been cited, which supports 
it. Our Legislatures neither have, nor affect to have any roy- 
al prerogatives. There is no provision in the Constitution, 
authorizing their grants to be construed differently from the 
grants of private persons, in regard to the like subject matter. 
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The policy of the common law, which gave the Crown so 
many exclusive privileges, and extraordinary claims, differ- 
ent from those of the subject, was founded in a good measure, 
if not altogether, upon the divine right of Kings, or at least 
upon a sense of their exalted dignity and pre-eminence over 
all subjects, and upon the notion, that they are entitled to 
peculiar favor, for the protection of their kingly rights and 
office. Parliamentary grants never enjoyed any such privi- 
leges. They were always construed according to common 
sense and common reason, upon their language and their in- 
tent. What reason is there, that our Legislative acts should 
not receive a similar interpretation? Is it not at least as im- 
portant in our free governments, that a citizen should have 
as much security for his rights and estate derived from the 
grants of the legislature, as he would have in England? 
What solid ground is there to say, that the words of a grant 
in the mouth of a citizen, shall mean one thing, and in the 
mouth of the Legislature shall mean another thing? That 
in regard to the grant of a citizen, every word shall in case 
of any question of interpretation or implication be construed 
against him, and in regard to the grant of the Government 
every word shall be construed in its favor? That language 
shall be construed, not according to its natural import and 
implications from its own proper sense and the objects of the 
instrument; but shall change its meaning, as it is spoken by 
the whole people, or by one of them? ‘There may be very 
solid grounds to say, that neither grants nor charters ought 
to be extended beyond the fair reach of their words; and that 
no implications ought to be made, which are not clearly de- 
ducible from the language, and the nature and objects of the 
grant. 

‘i Tn the case of a Legislative grant there is no ground to 
impute surprise, imposition or mistake to the same extent as 
in a mere private grant of the Crown. The words are the 
words of the legislature upon solemn deliberation and exami- 
nation and debate. Their purport is presumed to be well 
known, and the public interests are watched, and guarded by 
all the varieties of local, personal and professional jealousy, as 
well as by the untiring zeal of numbers, devoted to the pub- 
lic service. 

It should also be constantly kept in mind, that in constru- 
ing this charter, we are not construing a statute involving 
political powers and sovereignty, like those involved in the 
case of The Elsebe (5 Rob. R. 173). We are construing a 
grant of the Legislature, which though in the form of a sta- 
tute, is still but a solemn contract. In such a case the true 
course is to ascertain the sense of the parties from the terms 
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of the instrument; and that once ascertained, to give it full 
effect. Lord Coke, indeed, recommends this as the best rule, 
even in respect to royal grants. ‘‘'The best exposition’? (says 
he,) “of the King’s charter is, upon the consideration of the 
whole charter, to expound the charter by the charter itself ;— 
every material part thereof [being] explained according to 
the true and genuine sense, which is the best method.” (Case 
of Sutton’s Hospital, 10 Co. R. 24, b.) 5 

But with a view to induce the Court-to withdraw from all 
the common rules of reasonable and liberal interpretation in 
favor of grants, we have been told at the argument, that this 
very charter is a restriction upon the legislative power; that 
it is in derogation of the rights and interests of the State, and 
the people; that it tends to promote monopolies, and exclu- 
sive privileges; and that it will interpose an insuperable bar- 
rier to the progress of improvement. Now, upon every one 
of these propositions, which are assumed, and not proved, I 
entertain a directly opposite opinion; and, if I did not, Iam 
not prepared to admit the conclusion, for which they are ad- 
duced. . If the Legislature has made a grant, which involves 
any or all of these consequences, it is not for Courts of Jus- 
tice to overturn the plain sense of the grant, because it has 
been improvidently or injuriously made. 

But I deny the very ground work of the argument. This 
charter is not (as I have already said) any restriction upon 
the legislative power, unless it be true, that because the Legis- 
lature cannot grant again, what it has already granted, the 
legislative power is restricted. If so, then every grant of the 
public land is a restriction upon that power; a doctrine, that 
has never yet been established, nor (as far as I know) ever 
contended for. Every grant of a franchise is, so far as that 
grant extends, necessarily exclusive, and cannot be resumed, 
or interfered with. All the learned Judges in the State Court 
admitted, that the franchise of Charles River Bridge, what- 
ever it be, could not be resumed, or interfered with. The 
Legislature could not recall its grant, or destroy it. Itisa 
contract, whose obligation cannot be constitutionally impaired. 
In this respect, it does not differ from a grant of lands. In 
each case, the particular land, or the particular franchise, 
is withdrawn from the legislative operation. The identi- 
cal land, or the identical franchise, cannot be regranted, or 
avoided by a new grant. But the legislative power remains 
unrestricted. The subject matter only (I repeat it) has passed 
from the hands of the government. If the Legislature should 
order a government debt to be paid by a sale of the public 
stock, and it is so paid; the legislative power over the funds 
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of the government remains unrestricted, although it has 
ceased over the particular stock, which has been thus sold. 
For the present, 1 pass over all further consideration of this 
topic, as it will necessarily come again under review, in ex- 
amining an objection of a more broad and comprehensive 
nature. 

Then, again, how is it established, that this is a grant in 
derogation of the rights and interests of the people? No indi- 
vidual citizen has any right to build a bridge over navigable 
waters; and consequently he is deprived of no right, when a 
grant is made to any other persons for that purpose. Wheth- 
er it promotes or injures the particular interest of an individ- 
ual citizen, constitutes no ground for judicial or legislative 
interference, beyond what his own rights justify. When, 
then, it is said, that such a grant is in derogation of the rights 
and interests of the people, we must understand, that reference 
is had to the rights and interests common to the whole people 
as such, (such as the right of navigation;) or belonging to 
them as a political body; or, in other words, the rights and 
interests of the State. Now, I cannot understand, how any 
grant of a franchise is a derogation from the rights of the 
people of the State, any more than a grant of public land. 
The right, in each case, is gone to the extent of the thing 
granted, and so far may be said to derogate from, that is to 
say, to lessen the rights of the people, or of the State. But 
that is not the sense, in which the argument is pressed; for, 
by derogation is here meant an injurious or mischievous de- 
traction from the sovereign rights of the State. On the other 
hand, there can be no derogation from the rights of the people, 
as such, except it applies to rights common to all the people 
before; which the building of a bridge over navigable waters 
certainly is not. If it had been said, that the grant of this 
bridge was in derogation of the common right of navigating 
the Charles River, by reason of its obstructing, pro tanto, a 
free and open passage, the ground would have been intelligi- 
ble. So, if it had been an exclusive grant of the navigation 
of that stream. But, if at the same time, equivalent public 
rights of a different nature, but of greater public accommoda- 
tion and use, had been obtained, it would hardly have been 
said, in a correct sense, that there was any derogation from 
the rights of the people, or the rights of the State. It would 
be a mere exchange of one public right for another. 

Then, again, as to the grant being against the interests of 
the people. Iknow not, how that is established ; and certain- 
ly it is not to be assumed. It will hardly be contended, that 
every grant of the government is injurious to the interests of 
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the people; or that every grant of a franchise must necessa- 
rily be so. The erection of a bridge may be of the highest 
utility to the people. It may essentially promote the public 
convenience, and aid the public interests, and. protect the 
public property. And if no persons can be found willing to 
undertake such a work, unless they receive in return the ex- 
clusive privilege of erecting it,and taking toll, surely it can 
not be said, as of course, that such a grant, under such cir- 
cumstances, is, per se, against the interests of the people. 
Whether the grant of a franchise is, or is not, on the whole, 
promotive of the public interests, is a question of fact and 
judgment, upon which different minds may entertain differ- 
ent opinions. It is not to be judicially assumed to be injuri- 
ous, and then the grant-to be reasoned down. It is a matter 
exclusively confided to the sober consideration of the Legis- 
lature, which is invested with full discretion, and possesses 
ample means, to decide it. For myself, meaning to speak 
with all due deference for others, I know of no power or au- 
thority confided to the judicial department, to rejudge the 
decisions of the Legislature upon such a subject. It has an 
exclusive right to make the grants, and to decide, whether it 
be, or be not, for the public interests. It is to be presumed, if 
the grant is made, that it is made from a high sense of public 
duty, to promote the public welfare, and to establish the pub- 
lic prosperity. In this very case, the Legislature has, upon 
the very face of the act, made a solemn declaration, as to the 
motive for passing it; that — ‘“ The erecting of a bridge over 
Charles River, é&c. — will be of great public utility.” 

What Court of Justice is invested with authority to gain- 
say this declaration? To strike it out of the act, and reason 
upon the other words, as if it were not there? To pronounce, 
that a grant is against the interests of the people, which the 
Legislature has declared to be of great utility to the people? 
It seems to me to be our duty to interpret laws, and not to wan- 
der into speculations upon their policy. And, where, I may 
ask, is the proof, that Charles River Bridge has been against the 
interests of the people? The record contains no such proof; 
and it is, therefore, a just presumption, that it does not exist. 

Again it is argued, that the present grant is a grant of a 
monopoly, and of exclusive privileges, and therefore to be 
construed by the most narrow mode of interpretation. The 
sixth article of the Bill of Rights of Massachusetts has been 
supposed to support the objection; ‘‘ Noman, nor corporation, 
or association of men, have any other title to obtain advan- 
tages or particular and exclusive principles distinct from 
those of the community, than what arises from the considera- 
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tion of services rendered to the public: and this title, being in 
nature neither hereditary nor transmissive to children, or de- 
scendants, or relations by blood, the idea of a man borna 
Magistrate, lawgiver or judge is absurd and unnatural.” 
Now, it is plain, that, taking this whole clause together, it is 
not an inhibition of all legislative grants of exclusive privi- 
leges; but a promulgation of the reasons, why there should 
be no hereditary magistrates, legislators, or judges. But it 
admits, by necessary implication, the right to grant exclusive 
privileges for public services, without ascertaining of what 
nature those services may be. But it might be sufficient to 
say, that all the learned Judges in the State Court admitted, 
that the grant of an exclusive right to take toll at a ferry, or 
a bridge, or a turnpike, is not a monopoly, which is deemed 
odious in law; nor one of the particular and exclusive privi- 
leges, distinct from those of the community, which are repro- 
bated in the Bill of Rights. All, that was asserted by the 
Judges, opposed to a liberal interpretation of this grant, was, 
that it tended to promote monopolies.* ; 

Again ; the old Colonial Act of 1641 against monopolies has 
been relied on to fortify the same argument. That statute is 
merely in affirmance of the principles of the English statute 
against monopolies of 21 James I. ch. 3; and if it were now 
in force, (which it is not) it would require the same construc- 
tion. 

There is great virtue in particular phrases; and when it is 
once suggested, that a grant is of the nature or tendency of 
a monopoly, the mind almost instantaneously prepares itself 
to reject every construction, which does not pare it down to 
the narrowest limits. It is an honest prejudice, which grew 
up in former times from the gross abuses of the royal prerog- 
atives, to which, in America, there are no analogous authori- 
ties. But, what is a monopoly, as understood in law? It is 
an exclusive right granted to a few of something, which was 
before of common right. ‘Thus, a privilege granted by the 
king for the sole buying, selling, making, working, or using 
a thing, whereby the subject, in general, is restrained from 
that liberty of manufacturing or trading, which before -he 
' had, is a monopoly. (4 Black. Comm. 159. Bac. Abridg. 

Prerogative, F. 4.) 

My Lord Coke, in his Pleas of the Crown, (3 Inst. 181,) has 
given this very definition of a monopoly; and that definition 
was approved by Holt, and Treby, (afterwards Chief Justices 
of King’s Bench,) arguendo, as counsel, in the great case of 


* See the case, 7 Pick. R. 116. 132. 137. 
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the East India Company vs. Sandys, (10 Howell, State Trials, 
386.) His words are, that a monopoly is “ an institution by 
the king by his grant, commission, or otherwise, to any per- 
sons or corporations, of or for the sole buying, selling, making, 
working or using of every thing, whereby any persons or cor- 
porations are sought to be restrained of any freedom or liberty, 
they had before, or hindered in their lawful trade.” So, that 
it is not the case of a monopoly, if the subjects had not the 
common right or liberty before to do the act, or possess and 
enjoy the privilege or franchise granted, as a common right.* 
And it deserves an especial remark, that this doctrine was an 
admitted concession, pervading the entire arguments of the 
counsel, who opposed, as well as of those, who maintained, 
the grant of the exclusive trade in the case of the East India 
Company vs. Sandys (10 How. St. Tr. 386,) a case, which 
constitutes, in a great measure, the basis of this branch of 
the law. 

No sound lawyer will, I presume, assert, that the grant of a 
right to erect a bridge over a navigable stream is a grant of a 
common right. Before such grant, had all the citizens of the 
State a right to erect bridges over navigable streams 2 Cer- 
tainly they had not; and, therefore, the grant was no restric- 
tion of any common right. It was neither a monopoly, nor, in 
a legal sense, had it any tendency toa monopoly. It took 
from no citizen what he possessed before; and had no tenden- 
cy to take it from him. It took, indeed, from the Legislature 
the power of granting the same identical privilege or franchise 
to any other persons. But this made it no more a monopoly, 
than the grant of the public stock or funds of a State for a 
valuable consideration. Even in cases of monopolies, strictly 
so called, if the nature of the grant be such, that it is for the 
public good,.as in cases of patents for inventions, the rule has 
always been to give them a favorable construction in support 
of the patent, as Lord Chief Justice Eyre said, ut res magis 
valeat quam percat. (Boulton vs. Bull, 2 H. Bl. 463. 500. 

But it has been argued, and the argument has been presse 
in every form, which ingenuity could suggest, that if grants 
of this nature are to be construed liberally, as conferring any 
exclusive rights on the grantees, it will interpose an effectual 
barrier against all general improvements of the country. For 
myself, I profess not to feel the cogency of this argument, 
either in its general application to the grant of franchises, or 
in its special application to the present grant. This is a sub- 
ject, upon which different minds may well arrive at different 
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conclusions, both as to policy ‘and principle. Men may, and 
will, complexionally differ upon topics of this sort, according 
to their natural and acquired habits of speculation and opin- 
ion. For my own part, I can conceive of no easier plan to 
arrest all public improvements, founded on private capital and 
enterprise, than to make the outlay of that capital uncertain, 
and questionable both as to security, and as to productiveness. 
No man will hazard his capital in any enterprise, in which, if 
there be a loss, it must be borne exclusively by himself, and if 
there be success, he has not the slightest security of enjoying 
the rewards of that success for a single moment. If the gov- 
ernment means to invite its citizens to enlarge the public com- 
forts and conveniences, to establish bridges, or turnpikes, or 
canals, or railroads, there must be some pledge, that the pro- 
perty will be safe; that the enjoyment will be co-extensive 
with the grant; and that success will not be the signal of a 
general combination to overthrow its rights, and to take away 
its profits. The very agitation of a question of this sort is 
sufficient to alarm every stockholder in every public enter- 
prise of this sort throughout the whole country. Already, in 
my native State, the Legislature has found it necessary ex- 
pressly to concede the exclusive privilege here contended 
against, in order to insure the accomplishment of a railroad 
for the benefit of the public. And yet, we are told, that all 
such exclusive grants are to the detriment of the public. 

But if there were any foundation for the argument itself in 
a general view, it must totally fail in its application to the 
present case. Here, the grant, however exclusive, is but for 
a short and limited period, more than two thirds. of which has 
already elapsed; and, when it is gone, the whole property and 
franchise are to revert to the State. The Legislature exer- 
cised a wholesome foresight on the subject, and within a rea~ 
sonable period it will have an unrestricted authority to do, 
whatever it may choose, in the appropriation of the bridge 
and its tolls. 'There is not, then, under any fair aspect of the 
case, the slightest teason to presume, that public improve- 
ments either can, or will, be injuriously retarded by a liberal 
construction of the present grant. 

I have thus endeavored to answer, and I think I have suc- 
cessfully answered all the arguments, (which indeed run into 
each other,) adduced to justify a strict construction of the 
present'charter. Igo further, and maintain, not only, that it 
is not a case for strict construction; but that the charter upon 
its very face, by its terms, and for its professed objects, de- 
mands from the Court, upon undeniable principles of law, a 
favorable construction for the grantees. In the first place, the 
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Legislature has declared, that the erecting of the bridge will 
be of great public utility ; and this exposition of its own mo- 
tives for the grant requires the Court to give a liberal inter- 
pretation, in order to promote, and not to destroy, an enter- 
prise of great public utility. In the next place, the grant is a 
contract for a valuable consideration, and for a full and ade- 
quate consideration. The proprietors are to lay out a large 
sum of money (and in those times it was a very large outlay 
of capital) in erecting a bridge: they are to keep it in repair 
during the whole period of forty years; they are to surrender 
it in good repair at the end of that period to the State, as its 
own property; they are to pay, during the whole period, an 
annuity of two hundred pounds a year to Harvard College; and 
they are to incur other heavy expenses and burthens for the 
public accommodation. In return for all these charges, they 
are entitled to no more than the receipt of the tolls during the 
forty years, for their reimbursement of capital, interest, and 
expenses. With all this they are to take upon themselves 
the chances of success; and if the enterprise fails, the loss is 
exclusively their own. Nor let any man imagine, that there 
was not, at the time when this charter was granted, much 
solid ground for doubting success. In order to entertain a 
just view of this subject we must go back to that period of 
general bankruptcy, and distress, and difficulty. 'The Con- 
stitution of the United States was not only not then in exist- 
ence, but it was not then even dreamed of. The Union of 
the States was crumbling into ruins under the old Confedera- 
tion. Agriculture, manufactures, and commerce were at their 
lowest ebb. There was infinite danger to all the States from 
local interests and jealousies, and from the apparent impossi- 
bility of a much longer adherence to that shadow of a gov- 
ernment, the Continental Congress. And even four years 
afterwards, when every evil had been greatly aggravated, 
and civil war was added to other calamities, the Constitution 
of the United States was all but ‘shipwrecked in passing 
through the State Conventions. It was adopted by very 
slender majorities. 'These are historical facts, which required 
no coloring to give them effect, and admitted of no conceal- 
ment to seduce men into schemes of future aggrandizement. 
I would even now put it to the common sense of every man, 
whether, if the Constitution of the United States had not 
been adopted, the charter would have been worth a forty 
years’ purchase of the tolls. 

This is not all. It is well known historically, that this 
was the very first bridge ever constructed in New England 
over navigable tide waters so near the sea. ‘The rigors of our 
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climate, the dangers from sudden thaws and freezing, and the 
obstructions.from ice ina rapid current, were then deemed by 
many persons to be insuperable obstacles to the success of such 
a project. It was believed, that the bridge would scarcely 
stand a single severe winter. And I myself am old enough 
to know, that in regard to other arms of the sea, at much 
later periods, the same doubts have had a strong and depres- 
sing influence upon public enterprises. Tf Charles River 
Bridge had been carried away during the first or second sea- 
son after its erection, it is far from being certain, that, up to 
this moment, another bridge, upon such an arm of the sea, 
would ever have been erected in Massachusetts. I state 
these things, which are of public notoriety, to repel the notion, 
that the Legislature was surprised into an incautious grant, 
or that the reward was more than adequate to the perils. 
There was a full and adequate consideration, in a pecuniary 
sense, for the charter. But, in a more generals ense, the erec- 
tion of the bridge, as a matter of accommodation, has been 
incalculably beneficial to the public. Unless, therefore, we 
are wholly to disregard the declarations of the Legislature, 
and the objects of the charter, and the historical facts of the 
_ times, and indulge in mere private speculations of profit and 
_ loss by our present lights and experience, it. seems to me, that 
the Court is bound to come to the interpretation of this char- 
ter with a persuasion, that it was granted in furtherance, 
and not in derogation of the public good. 

But 1 do not insist upon any extraordinary liberality in 
interpreting this charter. All I contend for is, that it shall 
receive a fair and reasonable interpretation; so as to carry 
into effect the Legislature’s intention, and secure to the gran- 
tees a just security for their privileges. I might, indeed, well 
have spared myself any investigation of the principles, upon 
which royal and legislative grants are ordinarily to be con- 
strued; for this Court has itself furnished an unequivocal 
rule for interpreting all public contracts. The present grant 
is confessedly a contract; and in Huidekoper’s Lessee vs. 
Douglas (3 Cranch, R.1, S.C. 1. Peters’ Cond. R. 446,) this 
Court said: ‘This is a contract, and although a State is a 
party, it ought to be construed according to those well estab- 
lished principles, which regulate contracts generally ;” that 
is, precisely as in cases between mere private persons, taking 
into consideration the nature and objects of the grant. A 
like rule was adopted by this Court in the case of a contract 
by the United States.* And the good sense and justice of 
this will seem equally irresistible. 


* United States vs. Gurney, 4 Cranch, 333, 8. C. 2 Peters’ Condensed R. 132. 
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‘Let us now enter upon the consideration of the terms of the 
Charter. In my judgment nothing can be more plain, than 
that itis a grant of a right to erect a bridge between Boston 
and Charlestown, in the place, where the ferry between those 
towns was then kept. It has been said, that the Charter 
itself does not describe the bridge as between Charlestown 
and Boston; but grants an authority to erect “a bridge over 
Charles River in the place, where the Old Ferry was then 
kept ;”’ and that these towns are not named, except for the 
purpose of describing the then ferry. Now, this seems to 
me, with all due deference, to be a distinction without.a differ- 
ence. ‘The bridge is to be erected in the place, where the 
Old Ferry then was. But where was it to begin, and where 
was it to terminate? Boston and Charlestown are the only 
possible termini, for the ferry-ways were there; and it 
was to be built between Boston and Charlestown, because 
the ferry was between them. Surely, according to the true 
sense of the preamble, where alone the descriptive words oc- 
cur, (for it is a great mistake to suppose, that the enacting 
clause anywhere refers, except by implication, to the loca- 
tion of the Bridge) it is wholly immaterial, whether we read 
the clause, ‘ Whereas the erecting of a Bridge over Charles 
River in the place, where the ferry between Boston and 
Charlestown is now kept,’ or “whereas the erecting of a 
Bridge over Charles River between Charlestown and Boston, 
where the ferry is now kept.” Ineach case the Bridge is to 
be between Boston and Charlestown; and the termini are the 
ferry-ways. The title of the Act puts this beyond all contro-— 
versy; for it is “An Act for incorporating certain persons for 
the purpose of building a bridge over Charles River between 
Boston and Charlestown, &c.” But, then, we are told, that 
no rule in construing statutes is better settled than that the 
title of an Act does not constitute any part of the Act. If by 
this no more be meant, than that the title of an Act consti- 
tutes no part of its enacting clauses, the accuracy of the posi- 
- tion will not be disputed. But if it is meant to say, that the 
title of the Act does not belong to it for any purpose of ex- 

lanation or construction, and that in no sense is it any part 
of the Act, I, for one, must deny, that there is any such 
settled. principle of law. On the contrary, T understand, that 
the title of an Act (though it is not ordinarily resorted to) 
may be legitimately resorted to for the purpose of ascertaining 
the legislative intention, just as much as any other part of 


the Act. In point.of fact it is usually resorted to, whenever it 


may assist us in removing any ambiguities in the enacting 
clauses. Thus, in the great case of Sutton’s Hospital (10 
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Co. R. 23, 24, b.) the title of an Act of Parliament was 
thought not unworthy to be examined in construing the de- 
sign of the Act. In Boulton vs. Bull (2 Hen. Bl. 463, 500) 
the effect of the title of an Act was largely insisted upon in 
the argument, as furnishing a key to the intent of the enact- 
ing clauses, And Lord Chief Justice Eyre admitted the pro- 
priety of the argument, and met it by saying, that, in that 
case, he would, if necessary, expound the word “ Engine,” in 
the body of the bill in opposition to the ¢étle to it, tomean a 
‘‘ method” in order to support the patent. In the case of the 
United States vs. Fisher, (2 Cranch, R. 358, 8. C. 1 Peters’ 
Conden. R. 421), the Supreme Court of the United States ex- 
pressly recognised the doctrine, and gave it a practical appli- 
cation. In that case the Chief Justice in delivering the opin- 
ion of the Court, after adverting to the argument at the bar, 
respecting the degree of influence, which the title of an Act 
ought to have in construing the enacting clauses, said: 
‘‘ Where the mind labors to discover the design of the Legis- 
lature, it seizes every thing, from which aid can be derived : 
and in such a case the fife claims a degree of notice, and will 
have its due share of consideration.” 

_ _ According to my view of the terms of the Charter the grant, 

‘then, is of the franchise of erecting a Bridge over Charles 
River between Charlestown and Boston, and of taking tolls 
or pontage from passengers. It is therefore limited to those 
towns; and does not exclude the Legislature from any right 
to grant a bridge over the same river between any other 
towns and Boston; as for example between Chelsea and 
Boston, or Cambridge and Boston, or Roxbury and Boston. 

) But although in my judgment this is the true construction 
of the limits of the charter, ex vi terminorum, my opinion 
does not in any important degree rest upon it. Taking this 
to be a grant of a right to build a bridge over Charles River, 
in the place where the old ferry between Charlestown and Bos- 
ton was then kept, (as*is contended for by the Defendants) 
still it has, as all such grants must have, a fixed locality, and 
the same question meets us—lIs the grant confined to the 
mere right to erect a bridge on the proper spot, and to take 
toll of the passengers, who may pass over it, without any ex- 
clusive franchise on either side of the local limits of the 
Bridge? Or, does it, by implication, include an exclusive 
franchise on each side to an extent, which shall shut out any 
injurious competition? In other words, does the grant still 
leave the Legislature at liberty to erect other bridges on either 
side, free, or with tolls, even in juxta-position with the timbers 
and planks of this bridge?’ Or, is there an implied obligation 
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on the part of the Legislature to abstain from all acts of this 
sort, which shall impair or destroy the value of the grant? 
The Defendants contend, that the exclusive right of the Plain- 
tiffs extends no further, than the planks and timbers of the 
bridge; and that the Legislature is at full liberty to grant any 
new bridge, however near; and although it may take away 
a large portion or even the whole of the travel, which would 
otherwise pass over the bridge of the Plaintiffs. And to this 
extent the Defendants must contend; for their bridge is, to all 
intents and purposes, in a'legal and practical sense, contigu- 
ous to that of the Plaintiffs. 

The argument of the Defendants is, that the Plaintiffs are 
to take nothing by implication. Hither (say they) the exclu- 
sive grant extends only to the local limits of the bridge, or it 
extends the whole length of the river, or at least up to Old 
Cambridge bridge. The latter construction would be absurd 
and monstrous; and therefore the former must be the true 
one. Now, I utterly deny the alternatives involved in the 
dilemma. The right to build a bridge over a river, and to 
take toll, may well include an exclusive franchise beyond the 
local limits of the bridge, and yet not extend through the 
whole course of the river, or even to any considerable dis- 
tance on the river. There is no difficulty in common sense or ° 
in law in maintaining such a doctrine. But then, it is asked, 
what limits can be assigned to such a franchise? ‘The an- 
swer is obvious; the grant carries with it an exclusive fran- 
chise to a reasonable distance on the river, so that the ordina- 
ry travel to the bridge shall not be diverted by any new 
-bridge to the injury or ruin of the franchise. A new bridge, 
which would be a nuisance to the old bridge, would be within 
the reach of its exclusive right. The question would not be 
so much, as to the fact of distance, as it would be, as to the 
fact of nuisance. There is nothing new in such expositions 
of incorporeal rights; and nothing new in thus administering 
remedies in regard thereto. The doctrine is coeval with the 
common law itself. Suppose an action is brought for shut- 
ting up the ancient lights belonging to a messuage; or for di- 
verting a water-course; or for flowing back a stream; or for 
erecting a nuisance near a dwelling-house; the question in all 
such cases is not a question of mere distance, of mere feet 
and inches, but of injury, permanent, real, and substantial 
injury, to be decided upon all the circumstances of the case. 
But of this I shall speak again hereafter. 

Let us see, what is the result of the narrow construction 
contended for by the Defendants. If that result be such, as 
is inconsistent with all reasonable presumptions growing out 
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- of the case; if it be repugnant to the principles of equal jus- 
tice; if it will defeat the whole objects of the grant; it will 
not, I trust, be insisted on, that this Court is bound to adopt 
it. 

IT have before had occasion to take notice, that the original 
charter is a limited one, for forty years, that the whole com- 
pensation of the proprietors for all their outlay of capital, their 
annuity to Harvard College and their annual expenses and 
charges, is to arise out of the tolls allowed them during that 
period. No other fund is provided for their indemnity ; and 
they are to take it subject to all the perils of failure and the 
chances of an inadequate remuneration. The moment the 
Charter was accepted, the Proprietors were bound to all the 
obligations of this contract on their part. Whether the bar- 
gain should turn out to be good or bad, productive or unpro- 
ductive of profit, did not vary their duties. The franchise 
was not a mere jus privatum. From the moment of its ac- 
ceptance, and the erection of the bridge, it became charged 
with a jus publicum. 'The Government had a right to insist, 
that the bridge should be kept in perfect repair for public travel 
by the proprietors: that the bridge should be lighted; that 
the draw should be raised without expense for the purposes 
of navigation. And if the Proprietors had refused or neglect- 
ed to do their duty in any of these respects, they would have 
been liable to a public prosecution. It could be no apology 
or defence, that the bridge was unprofitable; that the tolls 
were inadequate; that the repairs were expensive; or that 
the whole concern was a ruinous enterprise. The Proprie- 
tors took the Charter cwm onere, and must abide by their 
choice. It is no answer to all this to say, that the Proprietors 
might surrender their Charter, and thus escape from the bur- 
then. They could have no right to make such a surrender. 
It would depend upon the good pleasure of the Government, 
whether it would accept of such a surrender, or not: and 
until such an acceptance the burthens would be obligatory to 
the last hour of the Charter. And when that hour shall have 
arrived the bridge itself in good repair is to be delivered to the 
State. 

Now, I put it to the common sense of every man, whether 
if at the moment of granting the Charter, the Legislature had 
said to the Proprietors, you shall build the bridge; you shall 
bear the burthens; you shall be bound by the charges; and 
your sole reimbursement shall be from the tolls of forty years; 
and yet we will not even guaranty you any certainty of re- 
ceiving any tolls. On the contrary we reserve to ourselves 
the full power and authority to erect other bridges, toll, or 
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free bridges, according to our own free will and pleasure, 
contiguous to yours, and having the same termini with yours ; 
and if you are successful we may thus supplant you, divide, 
or destroy your profits, and annihilate your tolls, without 
annihilating your burthens; —If, I say, such had been the 
language of the Legislature, is there a man living of ordinary 
discretion or prudence, who would have accepted such a 


Charter upon such terms? I fearlessly answer, No. There 


would have been such a gross inadequacy of consideration, 
and such a total insecurity of all the rights of property under 
such circumstances, that the project would have dropped still 
born. And I put the question farther, whether any Legisla- 
ture, meaning to promote a project of permanent public 
utility, (such as this confessedly was) would ever once have 
dreamed of such a qualification of its own grant, when it 
sought to enlist private capital and private patronage to en- 
sure the accomplishment of it? 

Yet, this is the very form and pressure of the present case. 
It is not an imaginary andextravagant case. Warren Bridge 
has been erected under such a reserved authority, in the imme- 
diate neighborhood of Charles River Bridge, and with the same 
termini, to accommodate the same line of travel. For a half 
dozen years it was to be a toll bridge for the benefit of the Pro- 
prietors, to reimburse them for their expenditures. At the end 
of that period the Bridge was to become the property of the State, 
and free of toll, unless the Legislature should hereafter impose 
one. In point of fact, it has since become, and now is under 
the sanction of the Act of Incorporation, and other subsequent 
Acts, a free bridge without the payment of any tolls for all 
persons. So that in truth, here now is a free bridge, owned 
by and erected under the authority of the Commonwealth, 
which necessarily takes away all the tolls from Charles River 
Bridge, while its prolonged Charter has twenty years to run. 
And yet the act of the Legislature establishing Warren Bridge 
is said to be no violation of the franchise, granted to the 
Charles River Bridge. The Legislature may annihilate, nay 
has annihilated, by its own Acts all chance of receiving tolls 
by withdrawing the whole travel; though it is admitted, that 
it cannot take away the barren right to gather tolls, if any 
should occur, when there is no travel to bring a dollar. Ac- 
cording to the same course of argument the Legislature would 
have a perfect right to block up every avenue to the bridge, and 
to obstruct every highway, which should lead to it, without 
any violation of the chartered rights of Charles River Bridge ; 
and at the same time it might require every burthen to be 
punctiliously discharged by the Proprietors during the pro- 
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longed period of seventy years. I confess, that the very 
statement of such propositions is so startling to my mind, 
and so irreconcilable with all my notions of good faith, and 
of any fair interpretation of the legislative intentions, that I 
should always doubt the soundness of any reasoning which 
should conduct me to such results. 

But it is said, that there is no prohibitory covenant in the 
Charter, and no implications are to be made of any such pro- 
hibition. The Proprietors are to stand upon the letter of their 
contract, and the maxim applies, De non apparentibus et non 
existentibus, eadem est lex. And yet it is conceded, that the 
Legislature cannot revoke or resume this grant. Why not, I 
pray to know? Thereisno negative covenant in the Charter; 
there isno express prohibition to be found there. The reason 
is plain. The prohibition arises by natural, if not by necessary, 
implication. It would be against the first principles of justice 
to presume, that the Legislature reserved a right to destroy 
its own grant. That was the doctrine in Fletcher vs. Peck 
(6 Cranch 87) in this Court, and in other cases turning upon 
the same great principle of political and constitutional duty 
and right. Can the Legislature have power to do that 
indirectly, which it cannot do directly? If it cannot take 
away, or resume the franchise itself, can it take away its 
whole substance and value? If the law will ereate an im- 
plication, that the Legislature shall not resume its own grant, 
Is it not equally as natural and as necessary an implication, 
that the Legislature shall not do any act directly to prejudice 
its own grant, or to destroy its value? If there were no 
authority in favor of so reasonable a doctrine, I would say in 
the language of the late lamented Mr Chief Justice Parker in 
this very case: I ground it on the principles of our Govern- 
ment and Constitution, and on the immutable principles of 
ameation, which ought to bind Governments, as’ well as peo- 
ple.” 
But it is most important to remember, that in the construc- 
tion of all legislative grants the common law must be taken 
into consideration; for the Legislature must be presumed to 
have in view the general principles of construction, which 
are recognized by the common law. Now, no principle is 
better established, than the principle, that when a thing is 
given or granted, the law giveth impliedly whatever is neces- 
sary for the taking and enjoying the same. This is laid down 
in Co, Litt. 56, a.; and is, indeed, the dictate of common 
sense applicable to all grants. Is not the unobstructed pos- 
session of the tolls indispensable to the full enjoyment of the 
corporate rights granted to the Proprietors of Charles River 
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Bridge? If the tolls were withdrawn directly or indirectly 
by the authority of the Legislature, would not the franchise 
be utterly worthless? A burthen, and not a benefit ?» Would 
not the reservation of authority in the Legislature to create a 
rival bridge impair, if it did not absolutely destroy, the exclu- 
sive right of the Proprietors of Charles River Bridge? Icon- 
ceive it utterly impossible to give any other than an affirmative 
answer to each of these questions. How, then, are we to es- 
cape from the conclusion, that that, which would impair or 
destroy the grant, is prohibited by implication of law from 
the nature of the grant? ‘‘ We are satisfied,” said Mr Chief 
Justice Parsons, in delivering the opinion of the Court in 
Wales vs. Stetson (2 Mass. R. 143, 146,) “ that the rights 
legally vested in any corporation cannot be controlled or de- 
stroyed by any subsequent statute, wnless a power for that 
purpose be reserved to the Legislature in the act of incorpora- 
tion.” Where is any such reservation to be found in the 
charter of Charles River Bridge? 

My brother Washington (than whom few Judges ever pos- 
sessed a sounder judgment or clearer learning,) in his able 
opinion in the case of Dartmouth College vs. Woodward, (4 
Wheaton, R. 658,) took this same view of the true sense of 
the passage in Blackstone’s Commentaries, and uses the fol- 
lowing strong language in the subject of a charter of the.gov- 
ernment. ‘Certain obligations are created (by it) both on 
the grantor and the grantees. On the part of the former it 
amounts to an extinguishment of the king’s prerogative to 
bestow the same identical franchise on another corporate 
body, because it would prejudice his former grant. It implies, 
therefore, a contract, not to reassert the right to grant the fran- 
chise to another, on To impair 17.” I know not, how language | 
more apposite could be applied to the present case. None of 
us then doubted its entire correctness, when he uttered it; 
and I am not able to perceive, how the legal inference can 
now be escaped. The case of the Chesapeake and Ohio Ca- 
nal Company vs. the Baltimore and Ohio Railroad Company, 
(4 Gill and Johnson, R. 1, 4, 6, 143, 146, 149,) fully sustains 
the same doctrine, and most elaborately expounds its nature, 
and operation, and extent. 

But we are not left to mere general reasoning on this sub- 
ject. There are cases of grants of the Crown, in which a like 
construction has prevailed, which are as conclusive upon this 
subject in point of authority, as any can be. How ‘stands 
the law in relation to grants by the Crown of Fairs, Markets, 
and Ferries? I speak of grants, for all claims of this sort 
resolve themselves into grants, a prescription being merely 
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evidence of, and presupposing an ancient grant, which can be 
no longer traced, except by the constant use and possession 
of the franchise. If the King grants a fair, or amarket, or a 
ferry, has the franchise no existence beyond the local limits, 
where it is erected? Does the grant import no more than a 
right to set up such fair, or market, or ferry, leaving in the 
' Crown full power and authority to make other grants of the 
same nature in juxta position with those local limits? No 
case, I will venture to say, has ever maintained such a doc- 
trine ; and the common law repudiates it, (as will be present- 
ly shown,) in the most express terms. 

The authorities are abundant to establish, that the King 
cannot make any second grant, which shall prejudice the 
profits of the former grant. And why not? Because the 
grant imposes public burdens on the grantee; and subjects 
him to public charges; and the profits constitute his only 
means of remuneration; and the Crown shall not be at liberty 
indirectly to impair, much less to destroy the whole value 
and objects of its grant. In confirmation of this reasoning, 
it has been repeatedly laid down in the books, that when the 
King grants a fair, or market, or ferry, it is usual to insert in 
all such grants a clause or proviso, that it shall not be to the 
prejudice of any other existing franchise of the same nature ; 
as a fair, or market, or ferry. But if such aclause or proviso 
is not inserted, the grant is always construed with the like 
restriction; for such a clause will be implied by law. And 
therefore, if such new grant is without such a clause, if it 
occasion any damage either to the King, or to a subject in 
any other thing, it will be revocable. So my Lord Coke laid 
it down in 2 Inst. 406. The Judges laid down the same law 
in the House of Lords in the case of the King vs. Butler, 
(3 Leo. 220, 222,) which was the case of a grant of a new 
market to the supposed prejudice of an old market. Their 
language on that occasion deserves to be cited. It was, 
“That the King has an undoubted right to repeal a patent, 
~ wherein he is deceived, or his subjects prejudiced, and that 
by scire facias.” And afterwards, referring to cases, where 
a writ of ad quod damnum had been issued, they added; 
“ Here, the King takes notice, that it is notad damnum; and 
yet, if it be ad damnum, the patent is void; for in all such 
patents the condition is implied, viz., that it be notad damnum 
of the neighboring merchants.” And they added farther; 
“This is positively alleged (in the scire facias, ) that concessio 
predicta est ad damnum et depauperationem &c., which is 
a sufficient cause to revoke the patent, if there were nothing 
more.” The same doctrine is laid down in Mr Sergeant 
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Williams’s learned note (2) to the case of Yard vs. Ford 
(2 Saund. R. 174.) Now, if in the grant of any such fran- 
chise of a fair, or market, or ferry, there is no implied obli- 
gation or condition, that the King will not make any subse- 
quent grant to the prejudice of such prior grant, impairing its 
rights, it is inconceivable, why such a proviso should be im- 
plied. But, if, (asthe Law certainly is,) the King can make 
no subsequent grant to the prejudice of his former grant; 
then the reason of such implication is clear ; for the King will 
not be presumed to intend to violate his duty, but rather to 
be deceived in his second grant, if to the prejudice of the first. 

It is upon this ground, and this: sround only, that we can 
explain the established doctrine in relation to ferries. When 
the Crown grants a ferry from A. to B. without using any 
words, which import it to be an exclusive ferry, why is it, 
(as will be presently shown) that by the common law the 
grant is construed to be exclusive of all other ferries between 
the same places, or termini, at least if such ferries are so near, 
that they are injurious to the first ferry, and tend to a direct 
diminution of its receipts? Plainly, it must be, because from 
the nature of such a franchise it can have no permanent 
value, unless it is exclusive ; and the circumstance that 
during the ‘existence of the grant, the grantee has public 
burdens imposed upon him, raises the implication, that 
nothing shall be done to the prejudice of it, while it is a sub- 
sisting franchise. The words of the grant do, indeed, import 
per se merely to confer a right of ferry between A. and B. 
But the common law steps in, and, ut res magis valeat quam 
pereat, expands the terms into an exclusive right from the 
very nature, and objects, and motives, of the grant. 

I say this is the theory of the common law on this subject.. 
Let us now see, if it is not fully borne out by the authorities 
in relation to ferries, a franchise, which approaches so near 
to that of a bridge, that human ingenuity has not as yet been 
able to state any assignable difference between them, except 
that one includes the right of pontage, and the other of pas- 
sage or ferriage;* that is, each includes public duties, and 
burdens, and an indemnity for these duties and burdens 
by a right to receive tolls. A grant of a ferry must always 
be by local limits; it must have some termini; and must be 
between some fixed points, vills, or places. But is the 
franchise of a ferry limited to the mere ferry-ways? Un- 
less I am greatly mistaken there is an unbroken series of 
authorities establishing the contrary doctrine; a doctrine, 
firmly fixed in the common law, and brought to America by 
our ancestors, as a part of their inheritance. The case of a 
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ferry is put as a case of clear law by Paston, Just. as long ago 
as in 22 Hen. 5. 14. b. “If (says he,) I have a market or a 
fair on a particular day, and another sets up a market or fair 
on the same day in a vill, which is near to my market, so 
that my market, or my fair is impaired, I shall have against 
him an assize of nuisance, or an action on the case. And the 
same law is, “If I have an ancient ferry in a vill, and 
another sets up another ferry upon the same river near to 
my ferry, so that the profits of my ferry are impaired, I shall 
have an action on the case against him.” And Newton, 
(who it seems was of Counsel for the Defendant in that case) 
admitted the law to be so; and gave as a reason, “for you 
are bound to support the ferry, and to serve and repair it for 
the ease of the common people; and otherwise you shall be 
grievously amerced ; and it is enquirable before the sheriff at 
his tourn, and also before the justices in Eyre.” As to the 
case of a market or fair, Newton said, that in the King’s grant 
of a market or fair, there is always a proviso, that it should 
not be to the nuisance of another market or fair. To which 
Paston, Just. replied; ‘“‘Suppose the King grants to me a market 
without any proviso, if one sets up after that time another 
market, which is a nuisance to that, I shall have against him ~ 
an a:size of nuisance.” 

The doctrine here laid down seems indisputable law; 
and it was cited and approved by Lord Abinger in Huz- 
zy vs. Field (2 Cromp. Mees. and Roscoe, 432,) to which 
reference will presently be made. In Bacon’s Abridg- 
ment, (Prerogative F'. 1,) it is laid down, “thatif the King 
creates or grants a fair, or market, to a person, and after- 
.wards grants another to another person to the prejudice of 
the first, the second grant is void.’* The same law is 
laid down in 3 Black. Comm. 218, 219. “If (says he) lam 
entitled to hold a fair or market, and another person sets up 
a fair or market, so near mine, that it does me a prejudice, 
it is a nuisance to the freehold, which I have in my market 
or fair.” Headds; ‘‘If a ferry is erected on a river, so near 
another ancient ferry as to draw away the custom, itisa nui- 
sance to the old one;” ‘‘ for where there is a ferry by pre- 
scription, the owner is bound always to keep it in repair and 
readiness for the ease of the King subjects, otherwise he may 
be grievously amerced. It would be, therefore, extremely 
hard, if a new ferry were suffered to share the profits, which 
does not also share the burthen.” ‘The same doctrine is to be 
found in Comyn’s Digest (Action upon the case for a Nui- 
sance. A.) and in many other authorities. 


* See 16. Viner’s Abridg. Nuisance G. pl. 2. 
+See Yard vs. Ford. 2 Saund, R. 175, and Note (2) Fitz. N. Brev. 184, Hale de 
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The doctrine is in England just as true now, and just as 
strictly enforced, as it was three centuries ago. In Blissett 
vs, Hart (Willes R. 508) the Plaintiff recovered damages for 
a violation of his right to an ancient ferry against the Defen- 
dant, who had set up a neighboring ferry to his nuisance. 
The Court said; “A ferry is publici juris. It is a franchise, 
that no one can erect without a license from the Crown; and 
when one is erected, another cannot be erected without an ad 
quod damnum. Ifa second is erected without a license, the 
Crown has a remedy by a quo warranto, and the former 
grantee has a remedy by action.” The case of Tripp vs. 
Frank (4 Term R. 666) proceeds upon the admission of the 
same doctrine; as does Prince vs. Lewis (5 Barn. & Cressw. 
363.) Peter vs. Kendall (6 Barn. & Cressw. 703.) Mosley 
vs. Chadwick. (7 Barn. & Cressw. 47. note a.) and Mosley 
vs. Walker (7 Barn. & Cressw. 40.) 

There is a very recent case, (already alluded to) which 
was decided by the Court of Exchequer upon the fullest con- 
sideration, and in which the leading authorities upon this 
point were discussed with great acuteness and ability. I 
mean the case of Huzzy vs. Field in 1835. (13 Law Journ. 
239, S. C. 2 Cromp. Meeson & Rose. 432.) Lord Abinger, in 
delivering the opinion of the Court on that occasion, used the 
following language; ‘‘So far the authorities appear to be 
clear, that if a new ferry be put up without the King’s license, 
to the prejudice of an old one, an action will lie; and there 
is no case, which has the appearance of being to the contrary, 
except that of Tripp vs. Frank, hereafter mentioned. ‘These 
old authorities proceed upon the ground, first, that the grant 
of the franchise is good in law, being for a sufficient consid- 
eration to the subject, who as he received a benefit, may 
have by the grant of the Crown a corresponding obligation 
imposed upon him in return for the benefit received ; and 
secondly, that if another without legal authority interrupts 
the grantee in the exercise of his franchise by withdrawing 
the profits of passengers, which he would otherwise have had, 
and which he has in a manner purchased from the public at the 
price of his corresponding liability, the disturber is subject o 
an action for the injury. And the case: is in this respect an 
alogous to the grant of a fair or market, which is also a priv- 
ilege of the nature of a monopoly. A public ferry, then, is 
a public highway of a special description; and its termini 
must be in places, where the public have rights, as towns, or 
vills, or highways leading to towns or vills. The right of the 
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grantee is in the one case an exclusive right of carrying from 
town to town, in the other of carrying from one point to the 
other, all, who are going to use the highway to the nearest 
town or vill, to which the highway leads on the other side. 
Any new ferry, therefore, which has the effect of taking 
away such passengers must be injurious. For instance, if 
any one should construct a new landing place at a short dis- 
tance from one terminus of the ferry, and make a proclama- 
tion of carrying passengers over from the other terminus, and 
then landing them at that place, from which they pass to the 
same public highway, upon which the ferry is established, 
before it reaches any town or vill, by which the passengers 
go immediately to the first and all the vills, to which that 
highway leads; there could not be any doubt, but such an 
act would be an infringement of the right of ferry, whether 
the person so acting intended to defraud the grantee of the 
ferry, or not. If such new ferry be nearer, or the boat used 
more commodious, or the fare less, it is obvious, that all the 
custom must be inevitably withdrawn from the old ferry. 
And, thus, the grantee would be deprived of all the benefit 
of the franchise, whilst he continued liable to all the burthens 
| Imposed upon him.” 

Language more apposite to the present case could scarcely 
have been used. And, what makes it still stronger, is, that 
the very case before the Court was of a new ferry starting on 
one side from the same town, but not at the same place in the 
town, to a terminus on the other side different from that of 
the old ferry-house, and more than a half a mile from it, and 
thence by a highway communicating with the highway, 
which was connected with the old ferry, at a mile distance 
from the ferry. Now, if the right of theold ferry did not by 
implication extend on either side beyond its local termini, no 
question could have arisen as to the disturbance. Trotter vs. 
Harris (2 Younge & Jery. R. 285) proceeded upon similar prin- 
ciples; though it did not call for so exact an exposition of them. 

It is observable, that in the case of Huzzy vs. Field the De- 
fendant did not claim under any license or grant from the 
Crown ; and therefore it may be supposed in argument, that 
it does not apply to a case, where there is a grant of the new 
ferry from the Crown. But in point of law there is no differ- 
ence between the cases. In both cases the new ferry must be 
treated as a clear disturbance of the rights of the old ferry, or 
it is not in either case; for if the first grant does not by im- 
plication carry an exclusive right above and below its local 
termini, then there can be no pretence in either case for the 
grantee of the old ferry to complain of the new ferry; for it 
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does not violate his rights under his grant. If, on the other 
hand, the first grant does by implication carry an exclusive 
right above and below its local termini, so far as it may be 
prejudiced or disturbed by a new ferry, then it is equally 
clear upon established principles, that the king cannot by a 
new grant prejudice his former grant; for the law deprives 
him of any such prerogative. It is true, that where the new 
ferry is got up without a license from the Crown, it may be 
abated as a nuisance upon a quo warranto or information by 


the Crown. But this will not confer any right of action on 


the grantee of the old ferry, unless his own rights have been 
disturbed. 

I have said, that this is the result of established principles ; 
and the case of the Islington Market recently before the Judges 
of England, upon certain questions, submitted to them by the 
House of Lords, isan authority of the most solemn and con- 
elusive nature upon this identical point of franchise. What 
gives it still more importance is, that in the three last ques- 
tions proposed to the Judges by the House of Lords the very 
point, as to the power of the King to make a second grant of 
a market to the prejudice of his former grant within the lim- 
its of the common law, was made, and was pointedly answered 
in the negative. On that occasion the Judges said, that 
while the first grant of a market remains unrepealed, even 
the default of the grantee of the franchise, in not providing 
according to his duty proper accommodations for the public, 
cannot operate in point of law as a ground for granting a new 
Charter to another to hold a market within the common law, 
which shall really be injurious to the existing market. The 
Judges, after adverting to the usual course of the issuing of a 
writ of ad quod damnum in cases, where a new market is 
asked-for, added; ‘“‘ We do not say, that a writ of ad quod 
damnum is absolutely necessary. But if the Crown were to 
grant a new Charter without a writ of ad quod damnum, and 
itshould appear, that the interests of other persons were pre- 
judiced, the Crown would be supposed to be deceived, and the 
grant might be repealed on a scire facias.” And they cited 
with approbation the doctrine of Lord Coke in 2 Inst. 406, 
that “If one held a market either by prescription or by 
letters patent, and another obtains a market to the nuisance of 
the former market, he shall not tarry, till he have avoided the 
letters patent of the latter market by course of law; that he 
may have an assize of nuisance ;” thus establishing the doc- 
trine, that there is no difference in point of law, whether the 
first market be by prescription or by grant, or whether the new 
market be with or without a patent from the Crown. In 
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each case the remedy is the same for the owner of the first 
market, if the new market is a nuisance to him. The 
Judges also held, that the circumstance of the benefit of the 
public requiring a new market would not of itself warrant 
the grant of thenew market. : 

Mr Dane in his Abridgment, (2 Dane’s Abridg. ch. 67, p. 683 
683) lays down the doctrine in terms equally broad and com- 
presive, as applicable to America. After having spoken ofa 
ferry, as imposing burthens publici juris, he adds; ‘In this 
way a ferry becomes property, an incorporeal hereditament, 
the owners of which for the public convenience being obliged 
by law to perform certain public services, must, as a reasona- 
ble equivalent, be protected in this property.” And he cites 
the case of Chadwick vs. the Proprietors of the Haverhill 
Bridge, as directly in point, that the erection of a neighboring 
bridge under the authority of the Legislature is a nuisance to 
a ferry. Notwithstanding all the commentary bestowed on 
this case to escape from its legal pressure, | am of opinion, 
that the report of the Referees never could have been 
accepted by the Court, or judgment given thereon, if the 
declaration had not stated a right, which in point of law was 
capable of supporting such a judgment. ‘The Court seems 
from Mr Dane’s statement of the case, clearly to have recog- 
nised the title of the Plaintiff, if he should prove himself the 
owner of the ferry. Besides; without disparagement to any 
other man, Mr Dane himself, (the Chairman of the Referees, ) 
from his great learning and ability is well entitled to speak 
with the authority of a commentator of the highest character 
upon such a subject. 

It is true, that there is the case of Churchman vs. Tunstal 
(Hard. R. 162,) where a different doctrine, as to a ferry, was 
laid down. But that case is repugnant to all former cases, as 
well as later cases; and Lord Ch. Baron Macdonald, in 
Attorney General vs. Richard (2. Anst. R. 603) informs us, 
that it was afterwards overturned. Lord Abinger in Muzzy 
vs. Field (13 Law. Jour. 239, 8. C. 2 Cromp. Mees. and Ros- 
coe 432) goes farther, and informs us, that after the bill in 
that case was dismissed (which was a bill by a farmer of a 
ferry, as it should seem, under the Crown, for an injunction 
to restrain the Defendant, who had lands on both sides of the 
Thames, three quarters of a mile off, and who was in the 
habit of ferrying passengers across, from continuing to do so.) 
another Bill was brought after the restoration in 1663, and a 
decree made by Lord Hale in favor of the Plaintiff, that the 
new ferry should be put down. This last determination is 
exceedingly strong, carrying the implication in regard to the 
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‘franchise of a ferry, as exclusive of all other ferries injurious 
to it, to a very enlarged extent; and it was_made by one of 
the greatest Judges, who ever adorned the English Bench. 

But it has been suggested, that the doctrine as to ferries is 
confined to ancient ferries by prescription, and does not apply 
to those, where there is a grant, which may be shown. In the 
former case the exclusive right may be proved by long use, 
and exclusive use. In the latter, the terms of the grant show, 
whether it is exclusive or not; and if not stated to be 
exclusive in the grant, it cannot by implication be presumed 
to be exclusive. Now, there is no authority shown for such 
a distinction ; and it is not sound in itself. If a ferry exists 
by prescription, nothing more, from the nature of the thing, 
can be established by long possession, than that the ferry 
originated in some grant, and that it has local limits, from the 
ferry ways on one side to those on the other side. ‘The mere 
absence of any other near ferry proves nothing, except that 
there is no competition; for until there is some interference by 
the erection of another ferry, there can be nothing exclusive 
above or below the ferry-ways established by the mere use 
of the ferry. If such an interference should occur, then the 
question might arise, and the long use could establish no more 
than the rightful possession of the franchise. ‘The question, 
whether the franchise is exclusive or not must depend upon 
the nature of such a franchise at the common law, and the 
implications belonging to it. In short, it is in the authorities 
taken to be exclusive, unless a contrary presumption arises 
from the facts, as it did in Holcroft vs. Heel, (1 Bos. and 
Pull. 400.) But Lord Coke (in 2 Inst. 406 already cited,) 
lays down the law as equally applicable in all cases of pre- 
scription and of grant. ‘If (says he) one hath a market 
either by prescription or by letters patent of the King, and 
another obtains a market to the nuisance of the former mar- 
ket, he shall not tarry, till he have avoided the letters patent 
of the latter market, by course of law; but he may have an 
assise of nuisance.” 'The same rule must for the same reason 
apply to fairs and ferries. The case of Prince vs. Lewis, 
(5 B. and Cressw. 363) was the case of the grant of a market, 
and not of a market by prescription; yet no one suggested 
any distinction on this account. Holcroft vs. Heel, (1 Bos. 
and Pull. 40.) was the case of a grant of a market by letters 

atent. 
; In Ogden vs. Gibbons, (4 John. Ch. R. 150) Mr Chancellor 

Kent recognises in the most ample manner the general prin- 
ciples of thecommon law. Speaking of the grant in that case 
of an exclusive right to navigate from New York to Elizabeth 
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Point, &c. he declared, that the true intent was to include not 
merely that point, but the whole shore or navigable part of 
Elizabethtown. ‘“ Any narrower construction”? (said he) ‘in 
favor of the grantor would render the deed a fraud upon the 
grantee. It would be like granting an exclusive right of fer- 
riage between two given points, and then setting up a rival 
ferry within a few rods of those very points, and within the 
same course of the line of travel. ‘The common law contained 
principles applicable to this very case, dictated by a sounder 
judgment, and a more enlightened morality. If one had a 
Jerry by prescription, and another erected a ferry so near to 
it, as to draw away its custom, it was a nuisance, for which 
the injured party had his remedy by action, &c. The same 
rule applies in its spirit and substance to all exclusive grants 
and monopolies. The grant must be so construed as to give it due 
effect by excluding all contiguous and injurious competition.” 
Language more apposite to the present case could not well be 
imagined. Here, there is an exclusive grant of a bridge from 
Charlestown to Boston on the old ferry-ways; must it not 
also be so construed as to exclude all contiguous and injurious 
competition? Such an opinion, from such an enlightened 
Judge, is not to be overthrown by general suggestions against 
' making any implications in Legislative grants. 

The case of the Newburgh ‘Turnpike Company vs. Miller, 
(5 John. Ch. R. 101,) decided by the same learned Judge, is 
still more directly in point; and, as far as his authority can 
go, conclusively establishes the doctrine, not only, that the 
franchise of a ferry is not confined to the ferry-ways, but that 
the franchise of a bridge is not confined to the termini and 
local limits of the bridge. In that case, the plaintiffs had 
erected a toll bridge over the river Wallkill in connexion with 
a turnpike under an act of the Legislature; and the defend- 
ants afterwards erected another road and bridge near to the 
former, and thereby diverted the toll from the plaintiffs’ bridge. 
The suit was a Bill in Chancery for a perpetual injunction of 
this nuisance of the plaintiffs’ bridge; and it was accordingly 
at the hearing granted by the Court. Mr Chancellor Kent on 
that occasion said: “Considering the proximity of the new 
bridge, and the facility, that every traveller has, by means of 
that bridge and the road connected with it, to shun the plain- 
tiffs’ gate, which he would otherwise be obliged to pass, I 
cannot doubt for a moment, that the new bridge is a direct 
and immediate disturbance of the plaintiffs’ enjoyment of 
their privileges, &c.” “The new road by its termini created 
a competition most injurious to the statute franchise, and be- 
comes, what is deemed in law, in respect to such franchise, a 
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nuisance.” And, after adverting to his own language already 
quoted in Ogden vs. Gibbons, (4 John. Ch, R. 150—160,) he 


added: ‘The same doctrine applies to any exclusive privi- 


lege created by statute. All such privileges come within the 
equity and reason of the principle. No rival road, bridge, or 
ferry or other establishment of a similar kind, and for like pur- 
poses, can be tolerated so near to the other as materially to affect, 
or take away its custom. It operates as a fraud upon the grant, 
and goes to defeat it. The consideration, by which individ- 
uals are invited to expend money upon great, and expensive, 
and hazardous public works, as roads and bridges, and to be- 
come bound to keep them in constant and good repair, ts the 

rant of an exclusive toll. ‘This right, thus purchased for a 
valuable consideration, cannot be taken away by direct or in- 
direct means, devised for the purpose, both of which are 
equally unlawful.” Now, when the learned Chancellor here 
speaks of an exclusive privilege, or franchise, he does not al- 
lude to any terms in the statute grant, expressly giving such 
a privilege beyond the local limits, for the statute contained 
no words to such an effect. The grant, indeed, was by neces- 
sary implication’ exclusive, as to the local limits, for the Le- 
gislature could not grant any other bridge in the same place 
with the same termini. It was to sucha grant of a franchise, 
exclusive in this sense, and in no other, that his language ap- 
plies. And he affirms the doctrine in the most positive terms, 
that such’a grant carries with it a necessary right to exclude 
all injurious competition, as an indispensable incident. And 
his judgment turned altogether upon this doctrine. 

It is true, that in this case the defendants did not erect the 
new bridge under any legislative act. But that is not mate- 
rial in regard to the poimt now under consideration. ‘The 
point we are now considering is, whether the grant of a fran- 
chise to erect a bridge or a ferry is confined to the local limits 
or termini, to the joints and planks of the bridge, or to the 
ferry-ways of the ferry. ‘The Jearned Chancellor rejects such 
a doctrine with the most pointed severity of phrase. “‘ It ope- 
rates’ (says he) “as a fraud upon the grant, and goes to de- 
feat it.” ‘The grant necessarily includes ‘a right to an exclu- 
sive toll.? ‘No rival road, bridge, or ferry can be tolerated 
so near to the former as to affect or take away its custom.” 
Now, if such be the true construction of the grant of such a 
franchise, it is Just as true a construction in relation to the 
government as in relation to private persons. It would be 
absurd to say, that the same grant means one thing as to the 
public, and an entirely opposite thing in relation to individu- 
als. If the right to an exclusive franchise or toll exists, it 
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exists from the nature and objects of the grant, and applies 
equally in all directions. It would be repugnant to all notions 
of common sense, as well as of justice, to say, that the Legis- 
lature had a right to commit a fraud upon its own grant. 
The whole reasoning of the learned Chancellor repudiates 
such a notion. 

But in what manner is the doctrine to be maintained, that 
the franchise of a ferry is confined to the ferry-ways; and the 
franchise of a bridge to the planks? It is said, that in Sa- 
. ville’s Reports, 11, it is laid down, “that a ferry is in respect 
to the landing place, and not of the water, which water may 
belong to one, and the ferry to another.” There can be no 
doubt of this doctrine. A ferry must have local limits. It 
must have termini, or landing places, and it may include only 
aright of passage over the water. Andis not this equally 
true, whether it be a ferry by prescription or by grant? If so, 
can there be any difference as to the value of the exclusive 
‘ight in cases of grant, or of prescriptién? Does not each 
rest on its landing places? But it is stated in Saville: “‘ And 
n every ferry the land on both sides of the water ought to be 
,belong) to the owner of the ferry; for otherwise he cannot 
fand upon the other part.” Now, if by this is meant, that the 
owner of the ferry must be the owner of the land, it is not 
law; for all that is required is, that he should have a right or 
easement in the landing places. So it was adjudged in Peter 
vs. Kendall, (6 Barn. and Cressw. 703;) and the dictum of Sa- 
vill was there overruled. If the same principle is to be applied 
(as I think it must be) to a bridge, then, as there must be a 
subsisting right in the Proprietors of Charles River Bridge to 
have such landing places on the old ferry-ways, there must 
be an assignment or grant implied of those ferry-ways by 
Harvard College to the Proprietors for that purpose. But of 
this I shall speak hereafter. 

One of the learned Judges in the State Court (who was 
against the Plaintiffs) admitted, that if any person should be 
forcibly prevented from passing over the Plaintiffs’ bridge, it 
would be an injury, for which an action on the case would lie. 
T entirely assent to this doctrine, which appears to me to be 
founded in the most sound reasoning. It is supported by the 
case of the Bailiffs of Tewksbury vs. Diston, (6 Hast. R. 438,) 
and by the authorities cited by Lord Ellenborough on that 
occasion ; and especially by the doctrine of Mr Justice Powell 
in Ashby vs. White, (2 Lord Raym. 948 and 8. C.6 Mod. 49.) 
But, how can this be, if the franchise of the bridge is confined 
to the mere local limits or timbers of the bridge? If the right 
to take toll does not commence or attach in the Plaintiffs, ex- 
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cept when the passengers arrive on the bridge; how can an 
action lie for the proprietors for obstructing passengers from 
coming to the bridge’? The remedy of the Plaintiffs can only 
be co-extensive with their rights and franchise. And if an 
action lies for an obstruction of passengers, because it goes 
to impair the right of toll, and to prevent its being earned, 
why does not the diversion of passengers from the bridge by 
other means, equally give a cause of action, since it goes equal- 
ly, nay more, to impair the right of the Plaintiffs to toll? If 
the Legislature could not impair or destroy its own grant by 
blocking up all avenues to the bridge; how can it possess the 
right to draw away all the tolls by a free bridge, which must 
necessarily withdraw all passengers? For myself, I cannot 
perceive any ground, upon which a right of action is main- 
tainable for any obstruction of passengers, which does not 
equally apply to the diversion of passengers. _ In each case 
the injury of the franchise is the same, although the means 
used are, or may be, different. 

The truth is, that the reason, why the grant of a franchise, 
as, for example, of a ferry, or of a bridge, though necessarily 
local in its limits, is yet deemed to extend beyond those local 
limits by operation and intendment of law, is founded upon 
two great fundamental maxims of law applicable to all grants. 
One is, the doctrine already alluded to, and laid down in Li- 
ford’s Case in 11 Co. R. 46, 52,a. Lex est cuicunque, aliquis, 
quod concedit, concedere videtur et id, sine quo res ipsa esse 
non potuit, or, as it is expressed with pregnant brevity by Mr 
Justice Twisden, in Pomfret vs. Ricroft, (1 Saund. R. 321— 
323): “ When the use is granted, every thing is granted, by 
which the grantee may have and enjoy the use.”’* Another is, 
that wherever a grant is made for a valuable consideration, 
which involves public duties and charges, the grant shall be 
construed, so as to make the indemnity co-extensive with the 
burthen. Qui sentit onus, sentire debet et commodum. In 
the case of a ferry, there is a public charge and duty. The 
owner must keep the ferry in good repair upon the peril of an 
indictment. He must keep sufficient accommodations for all 
travellers at all reasonable times. He must content himself 
with a reasonable toll. Such is the jus publicum. In return, 
‘the law will exclude all injurious competition, and deem every 
new ferry a nuisance, which subtracts from him the ordinary 
custom and toll.t So strong is the duty of the ferry owner to 
the public, that it was held, in Paine vs. Patrick, (3 Mod. 289, 


* See also Lord Darcy vs. Askwith, Hob. R. 234. Saund. R. 323; Note (6) by 
Williams. Co. Litt. 56, (a). 
+ See Com. Dig. Piscary. B. Id. Ferry. 
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294,) that the ferry owner could not excuse himself from not 
keeping proper boats, even by shewing, that he had erecteda 
bridge more convenient for passengers. It would be a fraud 
upon such a grant of a ferry to divert the travel, and yet to 
impose the burthen. The right to take toll would, or might 
be useless, unless it should be exclusive within all the bounds 
of injurious rivalship from another ferry. The franchise is 
therefore construed to extend beyond the local limits, and to 
be exclusive within a reasonable distance, for the plain rea- 
son, that it is indispensable to the fair enjoyment of the fran- 
chise and right of toll. The same principle applies without 
a shadow of difference, that Iam able to perceive, to the case 
of a bridge; for the duties are publici juris, and pontage and 
passage are but different names for exclusive toll for trans- 
portation. 

In the argument at the present term it has been further 
contended, that at all events in the State of Massachusetts, 
the ancient doctrine of the common law in relation to ferries 
is not in force, and never has been recognised; that all 
ferries in Massachusetts are held at the mere willof the 
Legislature, and may be established by them and annihil- 
ated by them at pleasure; and of course that the grantees 
hold them durante bene placito of the Legislature. And in 
confirmation of this view of the subject certain proceedings 
of the Colonial Legislature have been relied on; and especial 
reference has been made to those stated in the record between 
the years 1629 to 1650; to the Colonial Act of 1641 respecting 
monopolies, (which is in substance like the Statute of Mono- 
polies of the 21 of James I. ch. 3); and to the General Colo- 
nial and Provincial and State Statutes regulating ferries 
passed in 1641, 1644, 1646, 1647, 1695, 1696, 1710, 1719, 
1781, and 1787, some of which contain special provisious re- 
specting Charlestown and Boston Ferry. 

As to the proceedings of the Colonial Government, so re- 
ferred to, in my judgment they establish no such conclusion 
as is contended for. But some of them, at least, are directly 
opposed to it. Thus, for example, in 1638 a ferry was 
granted to Garret Spencer at Lynn for two years. In 1641, it 
was ordered that they that put two boats between Cape Ann 
and Annisquam, shall have liberty to take sufficient toll, as 
the Court shall think fit, for one and twenty years. Could the 
Colonial Government have repealed these grants within the 
terms specified at their pleasure? In 1648 John Glover had 
power given him to let a ferry over Neponset River between 
Dorchester and Braintree to any person or persons for the 
term of seven years, &c.; or else to take it to himself and his 
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heirs as his inheritance forever ; provided it be kept in such a 
place and at such a price as may be most convenient for the 
country, and pleasant to the General Court. Now, if Glover 
according to this Act had taken this ferry tohim and his heirs 
as an inheritance, could the Colonial Legislature have revok- ' 
ed it at its pleasure? Or rather, can it be presumed, that the 
‘Colonial Legislature intended such a ferry, confessedly an 
inheritance, to be an estate held only at will? It would be 
repugnant to all notions of legal interpretation. 

In 1637 the General Court ord ered the ferry between Boston 
and Charlestown to be let for three years. it was afterwards, 
in 1640, granted to Harvard College. From that time down to 
1785, it was always held and claimed by the College as its 
inheritance. But the College never supposed, that it was not 
subject to the regulation of the Legislature, so far as the public 
interests were concerned. The Acts of 1650, 1654, 1694, 
1696, 1710 and 1781, already cited, establish this. But they 
shew no more. That many of the ferries in Massachusetts 
were held, and perhaps were always held, under mere tempo- 
rary licenses of the Legislature, or of certain magistrates, to 
whom the ferries were entrusted, is not denied. But it is as 
clear, that there were other ferries held under more perma- 
nent tenures. The Colonial Act of 1644, authorizing magis- 
trates to pass ferries toll free, except such ferries as are 
appropriated to any, or rented out, and are out of the coun- 
tries’ hands;” and then itis “ ordered that their passages be 
paid by the country.” The Act of 1694 excepts from its 
operation ‘“‘such ferries as are already stated and settled 
either by the court or town, to whom they appertain.” ‘The 
Colonial Act of 1670 as an inducement to the Town of Cam- 
bridge or other persons to repair the bridge at Cambridge, or 
to erect a new one, declared, that this order (granting certain 
tolls) should continue in force so long a time as the said bridge 
is maintained serviceable and safe for passage.” So that it is 
plain, that the Colonial Legislature did contemplate both fer- 
ties and bridges to be held by permanent tenures, and not to 
be revocable at pleasure. 

But to all the general laws respecting ferries one answer 
may be given, that their provisions are generally confined 
to their due regulation as public ferries and matters publici 
juris, and so far as the public have rights, which ought 
to be enforced, and protected, and which the Legislature 
had a proper right to enforce and protect by suitable laws. 
And in regard to matters not strictly of this nature, the 
enactments may well apply to all such ferries within the 
State, as were held under the mere temporary license of 
the State, and were revocable and controllable at pleasure 
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by the Legislature, in which predicament a very large 
number of ferries in the State; were, and also to those fer- 
ries (among which Charlestown ferry seems to have been) 
over which a modified legislative control had been, at their 
original establishment, reserved. Beyond these results I am 
not prepared to admit, that these statutes either had, or ever 
were supposed to have any legitimate operation. And before 
I should admit such a conclusion, I should require the evi- 
dence of some solemn judgment of the highest Court of Jus- 
tice in Massachusetts to the-very point. 

But the argument pushes the doctrine tovan extent, which 
it is impossible can be correct, if any principles respecting 
vested rights exist, or have any recognition in a free govern- 
ment. Whatisit? That all ferries in Massachusetts are 
revokable and extinguishable at pleasure. Suppose, then, 
the Legislature of Massachusetts for a valuable consideration 
should grant a ferry from A. to B, to a grantee and his heirs, 
or to a grantee for forty years, or for life; will it be contend- 
ed; that the Legislature can take away, revoke or annihilate ~ 
that grant within the period? That it may make such a 
grant cannot well be denied; for there is no prohibition touch- 
ing it in the Constitution of Massachusetts. That it can 
take away or resume such a grant, has never yet been held 
by any judicial tribunal in that State. The contrary is as 
well established as to all sorts of grants, unless an express 
power be reserved for the purpose, as any principle in its 
jurisprudence. In the very case now before this Court, every 
Judge of the Supreme Court of the State admitted, that the 
Legislature could not resume or revoke it charter to Charles 
River Bridge. Why not, if it could revoke its solemn grant 
_ of a ferry to a private person or to a corporation during the 
stipulated period of the grant? The Legislature might just 
as well resume its grant of the public land, or the grant of a 
turnpike, or of a railroad or of any other franchise within the 
period stipulated by its charter. 

The doctrine then is untenable: The moment, that you 
ascertain, what the terms and stipulations of a grant of a 
ferry, or any other franchise are, that moment they are obli- 
gatory. They cannot be gainsaid, or resumed. So this 
Court has said in the case of Fletcher vs. Peck (6 Cranch, 
871;) and so arethe unequivocable principles of justice, which 
cannot be overturned without shaking every free government 
to its very foundations. If, then, the ferry between Charles- 
town and Boston was vested in perpetuity in the Corporation 
of Harvard College, it could not be taken away without its 
consent by the Legislature. It was a ferry so far withdrawn 
from any exercise of the power of any Legislature, trenching 
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on its rights and franchises. It is assuming the very point in 
controversy to say, that the ferry was held at the mere pleasure 
of the Legislature. An exclusive claim, and possession, and 
user, and taking of the profits thereof for one hundred and fifty 
years by the Corporation of Harvard College without interrup- 
tion was as decisive evidence of its exclusive right to the fran- 
chise in perpetuity, as the title deed of any man to his own 
estate. The Legislature of Massachusetts has never, as far as 
I know, breathed a doubt on the point. All the J udges of the 
State Court admit the exclusive right of Harvard College to 
the ferry in the most unequivocal terms. ‘The argument, then, 
that the English doctrine as to ferries has not been adopted, 
and is not in force in Massachusetts, is not supported. For 
myself, I can only say, that I have always understood, that 
the English doctrine on this subject constitutes a part of the 
common law of Massachusetts. But what is most material 
to be stated, not one of the learned Judges in the State Court 
doubted or denied the doctrine, though it was brought direct- 
ly before them, and they gave seriatim opinions containing 

reat diversities of judgment on other points.* Itis also fully 
established by the case of Chadwick vs. the Proprietors of 
Haverhill Bridge already cited. 

But it is urged, that some local limits must be assigned to 
such grants, and the Court must assign them; for otherwise 
they would involve the absurdity of being co-extensive with 
the range of the river; for every other bridge or ferry must 
involve some diminution of toll; and how much (it is asked) 
is necessary to constitute an infringement of the right? 
have already given an answer in part to this suggestion. 
The rule of law is clear. The application of it must depend 
upon the particular circumstances of each case. Wherever 
any other bridge or ferry is so near, that it injures the fran- 
chise, or diminishes the toll in a positive and essential degree, 
there it is a nuisance, and isactionable. It invades the fran- 


** chise, and ought to be abated. But whether there be such an 


injury or not, is a matter, not of law, but of fact. Distance 
is no otherwise important, than as it bears on the question of 
fact. All, that is required, is, that there should be a sensible, 
positive injury. In the present case there isno room to doubt 
upon this point; for the bridges are contiguous ; and Warren 
Bridge, after it was opened, took away three fourths of the 
profits of the travel from Charles River Bridge ; and when it 
became free, (as it now is,) it necessarily took away all the 
tolls, or all except an unimportant and trivial amount of tolls. 


Ge See Proprietors of Charles River Bridge vs. Proprietors of Warren Bridge 7. Pick. 
. 344, 
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What I have said, however, is to be understood with this 
qualification, that the franchise of the bridge has no assigned 
local limits; but, it is a simple grant of the right to erect a 
bridge across a river from one point to another, without 
being limited between any particular vills, or towns, or by 
other local limits.—In the case now before the Court I have 
already stated, that my judgment is, that the franchise is 
merely to erect a bridge between Charlestown and Boston ; 
and therefore it does not necessarily exclude the Legislature 
from making any other grant for the erecting of a bridge be- 
tween Boston and any other town. The exclusive right be- 
ing between those towns, it only precludes another legislative 
grant between those towns, which is injurious to Charles 
River Bridge. The case of Trip vs. Frank (4. T. A. 666) isa 
clear authority for this doctrine. It was there decided, that the 
grant of an exclusive ferry between A and B, did not exclude 
aferry between A and ©. But the argument of the Plaintiffs, 
counsel was tacitly admitted by the Court, that ‘ ferries in 
general must have some considerable extent, upon which 
their right may operate; otherwise the exclusive privilege 
would be of no avail. That extent must be governed by local 
circumstances.’”’ And there is the greatest reason for support- 
ing such rights, because the owners of ferries are bound 
at their peril to supply them to the public use; and are 
therefore fairly entitled to the public advantage arising from 
them.” 

But it is said, if this is the law, what then is to become of 
Turnpikes and Canals? Is the Legislature precluded from 
authorizing new turnpikes or new canals, simply because 
they cross the path of-the old ones, and incidentally diminish 
their receipt of tolls? The answer is plain. Every turnpike 
has its local limits and local termini; its points of beginning 
and of end. No one ever imagined, that the Legislature 
might grant a new turnpike with exactly the same location 
and termini. That would be to rescind its first grant. The 
grant of a turnpike between A and B does not preclude the 
Legislature from the grant of a turnpike between A and C, even 
though it should incidentally intercept some of the travel; 
for it is not necessarily a nuisance to the former grant. The 
termini being different, the grants are or may be substan- 
tially different. But if the Legislature should grant a second 
turnpike, substantially taking away the whole travel from the 
first turnpike between the same local points, then, I say, it is 
a violation of the rights of the first turnpike. And the opin- 
ion of Mr Chancellor Kent, and all the old authorities on the 
subject of ferries, support me in the doctrine. 
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Some reliance has been placed upon the cases of Prince vs. 
Lewis, (5 Barn. and Cressw. 363) and Mosley vs. Walker, (7 
Barn. and Cressw. 40) as impunging the reasoning. But it 
appears to me, that they rather fortify, than shake it. In the 
former case the king granted a market to A and his heirs in 
a place within certain specified limits, and the grantee used 
part of the limits for other purposes, and space enough was 
not ordinarily left for the marketing. The Court held, that the 
owner of the market could not maintain an action against a 
person for selling marketable goods in the neighborhood with- 
out shewing, that at the time of the sale there was room 
enough in the market for the seller. This cleary admits the 
exclusive right of the owner, if there is room enough in the 
market. The other case affirms the same principle, as indeed 
it was before affirmed in Mosley vs. Chadwick (7 Barn. and 
Cressw. 47 note.) 

But then again, it is said, that all this rests upon implication, 
and not upon the words of the charter. I admit, that it does; 
but I again say, that the implication is natural and necessary. 
It is indispensable to the proper effect of the grant. The. 
franchise cannot subsist without it, at least for any valuable 
or practical purpose. What objection can there be to implica- 
tions, if they arise from the very nature and objects of the 
grant? If it be indispensable to the full enjoyment of the 
right to take toll, that it should be exclusive within certain 
limits, is it not just and reasonable, that it should be so con- 
strned? Ifthe Legislative power to erect anew bridge would 
annihilate a franchise already granted, is it not, unless 
expressly reserved, necessarily excluded by intendment of 
law? Can‘ any reservations be raised by mere implication to 
defeat the operation of a grant, especially when such a reser- 
vation would be co-extensive with the whole right granted, and 
amount to the reservation of a right to recall the whole 
grant ? 

Besides; in this very case itis admitted on all sides, that 
from the defective language and wording of the Charter, no 
power is directly given to the Proprietors to erect the Bridge ; 
and yetit is agreed, that the power passes by necessary im- 
plication from the grant; for otherwise it would be utterly 
void. The argument, therefore, surrenders the point as to 
the propriety of making implications, and reduces the ques- 
tion to the mere consideration of what isa necessary implica- 
tion. Now, I would willingly put the whole case upon this 
point, whether it is not as indispensable to the fair and full 
operation of the grant, that the Plaintiffs should be secure in 
the full enjoyment of their right to tolls, without disturbance 
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or diversion, as that they should have the power to erect the 
bridge. If the tolls may be all swept away by a contiguous | 
free bridge, erected the next day, can it be said in any sense, 
that the object of the franchise is obtained? What does the 
sound logic of the common law teach us on this point? Tf a 
grant, even of the Crown, admits of two constructions, one of 
which will defeat, and the other will promote and secure the 
fair operation of the grant, the latter is to be followed. 

The truth is, that the whole argument of the Defendants 
turns upon an implied reservation of power in the Legislature 
to defeat and destroy its own grant. The grant, construed 
upon its own terms, upon the plain principles of construction of 
the common law, by which alone it ought to be judged, is an 
exclusive grant. It is the grant of a franchise publici juris, 
with a right of tolls; and in all such cases the common law 
asserts the grant to be exclusive, so as to prevent injurious 
competition. The argument seeks to exclude the common 
law from touching the grant by implying an exception in 
favor of the Legislative authority to make any new grant. 
And let us change the position of the question, as often as 
we may, it comes to this, as a necessary result, that the 
Legislature has reserved the power to destroy its own grant, 
and annihilate the right of pontage of the Charles River 
Bridge Proprietors. If it stops short of this exercise of its 
power, it is its own choice, and not its duty. Now, I main- 
tain, that such a reservation is equivalent to a power to re- 
sume the grant; and yet it has never been for a moment 
contended, that the Legislature was competent to resume it. 

To the answer already given to the objection, that, unless 
such a reservation of power exists, there will bea stop put 
to the progress of all public improvements, I wish in this 
connexion to add, that there never can any such consequence 
follow upon the opposite doctrine. If the public exigencies 
and interests require, that the franchise of Charles River 
Bridge should be taken away, or impaired, it may.be lawfully 
done upon making due compensation to the Proprietors. 
“ Whenever” says the Constitution of Massachusetts, “the 
public exigencies require, that the property of any individual 
should be appropriated to public uses, he shall receive a 
reasonable compensation therefor’; and this franchise is 
property, is fixed, determinate property. We have been 
told, indeed, that where the damage is merely consequential, 
(as the erection of a new bridge, it is said, would be,) the 
Constitution does not entitle the party to compensation; and 
Thruston vs. Hancock (12 Mass. R. 220,) and Callender vs. 
Marsh (1 Pick. R. 418) are cited in support of the doctrine. 
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With all possible respect for the opinions of others, I confess 
myself to be among those, who never could comprehend the 
law of either of those cases; and I humbly doubt, if upon 
principle or authority they are easily maintainable; and I 
think my doubts fortified by the recent English decisions. 
But, assuming these cases to be unquestionable, they do not 
apply to a case, like the present, if the erection of such a new 
bridge is a violation of the Plaintitf’s franchise. That fran- 
chise, so far as it reaches, is private property ; and so far as it 
is injured, it is the taking away of private property. Sup- 
pose a man is the owner of a mill; and the Legislature 
authorizes a diversion of the water course, which supplied it, 
whereby the mill is injured or ruined; are we to be told, that 
this is a consequential injury, and not within the scope of 
the Constitution? If not within the scope of the Constitution, 
it is, according to the fundamental principles of a free govern- 
ment, a violation of private rights, which cannot be taken 
away without compensation. ‘The case of Gardner vs. The 
Village of Newburgh (2 John. Ch. R. 139,) would be a suf- 
ficient authority to sustain this reasoning, if it did not stand 
upon the eternal principles of justice, recognised by every 
government, which is not a pure despotism. 

Not a shadow of authority has been introduced to establish 
the position of the defendants, that the franchise of a toll- 
bridge is confined to the planks of the bridge; and yet it 
seems to me, that the onus probandi is on them; for all the 
analogies of the common law are against them. ‘They are 
driven, indeed, to contend, that the same principles, which they 
apply to bridges, do apply to ferries, which are limited to the 
ferry-ways, unless some prescription has given them.a more ex- 
tensive range. But, here, unless lam entirely mistaken, they 
have failed to establish their position. As 1 understand the 
authorities, they are unequivocally the other way. Are we 
then to desert the wholesome principles of the common law, 
the bulwark of our public liberties, and the protecting shield 
of our private property, and assume a doctrine, which sub 
stantially annihilates the security of all franchises affected 
with public easements ? 

But it is said, that, if the doctrine contended for be not 
true, then every grant to a corporation becomes, ipso facto, a 
monopoly or exclusive privilege. The grant of a Bank, or of 
an Insurance Company, or of a Manufacturing Company, be- 
comes a monopoly, and excludes all injurious competition. 
With the greatest deference and respect for those, who press 
such an argument, I cannot but express my surprise, that it 
should be urged. As long ago as the case in the Year Book 
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(22 Hen. 6. 14,) the difference was pointed out in argument 
between such grants as involve public duties and public mat- 
ters for the common benefit of the people, and such as are for 
mere private benefit, involving no such consideration. If a 
bank, or insurance company, or manufacturing company is 
established in any town by an Act of Incorporation, no one 
ever imagined, that the corporation was bound to do busi- 
ness, to employ its capital, to manufacture goods, to make in- 
surance. ‘The privilege is a mere private corporate privilege 
for the benefit of the stockholders, to be used or not at their 
own pleasure; to operate, when they please; and to stop, when 
they please. Did any man ever imagine, that he hada 
right to have a note discounted by a bank, or a policy under- 
written by an insurance company? Such grants are always 
deemed privati juris. No indictment lies for a non user. But 
in cases of ferries and bridges and other franchises of a like 
nature (as has been shewn) they are affected with a jus pub- 
licum. Such grants are made for the public accommodation ; 
and pontage and passage are authorised to be levied upon 
travellers, (which can only be by public authority,) and, in 
return, the proprietors are bound to keep up all suitable ac- 
commodations for travellers, under the penalty of indictment 
for their neglect. 

The tolls are deemed an equivalent for the burthen, and are 
deemed exclusive, because they might not otherwise afford 
any just indemnity. In the very case at Bar, the proprie- 
tors of Charles River Bridge (as we have seen) are compella- 
ble to keep their draws and bridge in good repair during the 
period of seventy years; to pay an annuity to Harvard Col- 
lege; to give all reasonable accommodations to the public 
travel; and, if they do not, they may be grievously amerced. 
The burthens being exclusively on them, must not the tolls 
granted by way of remuneration, (I repeat it,) must they not 
be equally exclusive to ensure an indemnity? Is there any 
analogy in such a case to the ease of a bank, or an insurance 
company, or a manufacturing company? The case of Jack- 
son vs. Lamphire (3 Peters, R. 280) contains no doctrine, 
which in the slightest degree interferes with that, which I 
have been endeavoring to establish in the present case. In 
that decision, I believe, that I concurred, and I see no reason 
now to call in question the soundness of that decision. That 
case does not pretend to inculcate the doctrine, that no im- 
plications can be made as to matters of contract beyond the ex- 

ress terms of a grant. If it did, it would be in direct con- 
flict with. other most profoundly considered adjudications of 
this court. It asserted only, that the grant in that case car- 
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ried no implication, that the grantee should enjoy the land 
therein granted free from any legislative regulations to be 
made in violation of the Constitution of the State. Such an 
implication, so broad and so unmeasured, which might extend 
far beyond any acts, which could be held in any just sense to 
revoke or impair the grant, could by no fit reasoning be de- 
tived from the nature of the grant. What said the Court on 
that occasion? ‘‘ The only contract made by the State is a 
grant to J. C., his heirs, and assigns, of the land in question. 
The patent contains no covenant to do or not to do any fur- 
ther act in relation to the land; and we do not in this case 
feel at liberty to create one by implication. The State has 
not by this act impaired the force of the grant. It does not 
profess, or attempt to take the land from the assigns of C., 

give it to one not claiming under him. Neither does 
the award produce that effect. The grant remains in full 
force; the property conveyed is held by the grantee ; and the 
State asserts no claim toit.” But suppose the reverse had been 
the fact. Suppose, that the State had taken away the land, 
and granted it to another; or asserted its own right otherwise 
to impair the grant; does it not follow from this very reason- 
ing of the Court, that it would have been held to have violat- 
ed the implied obligations of the erant? Certainly it must, 
have been so held, or the Court would have overturned its 
own most solemn judgments in other cases. Now, there is not, 
and cannot be any real distinction between a grant of land 
and a grant of franchises. The implication in each case 
must be the same, viz., that the thing granted shall not be re- 
sumed, or impaired by the grantor. 

Tt has been further argued, that even if the charter of the 
Charles River Bridge does imply such a contract on the part 
of the Legislature, as is contended for, it is void for want of 
authority in the Legislature to make it; because it is a sur- 
render of the right of eminent domain entrusted to the Legis- 
lature and its successors for the benefit of the public, which 
it is not at liberty to alienate. If the argument means no 
more than, thatthe Legislature, being entrusted with the power 
to grant franchises, cannot by contract agree to surrender or 
part with this power generally, it would be unnecessary to con- 
sider the argument; for no one supposes, that the Legislature 
can rightfully surrender its legislative power. If the argu- 
ment means no more than, that the Legislature, having the 
right by the Constitution to take private property (among 
which property are franchises) for public purposes, cannot 
divest itself of such a right by contract, there would be as 
little reason to contest it. Neither of these cases is like that 
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before the Court. But the argument, (if I do not misunder- 
stand it) goes further, and denies the right of the Legislature 
to make a contract granting the exclusive right to build a 
bridge between Charlestown and Boston, and thereby to take 
from itself the right to grant another bridge between Charles- 
town and Boston at its pleasure, although the contract does 
not exclude the Legislature from taking it for public use upon 
making actual compensation, because it trenches upon the 
sovereign right of eminent domain. 

_ It is unnecessary to consider, whether the phrase “‘ eminent 
domain” in the sense, in which it is used in the objection, is 
quite accurate. ‘The right of eminent domain is usually un- 
derstood to be the ultimate right of the sovereign power to 
appropriate, not only the public property, but the private pro- 
perty of all citizens within the territorial sovereignty, to pub- 
lic purposes. Vattel (B. 1, ch. 20, s. 244) seems so to have 
understood the terms; for he says, that the right, which be- 
longs to the society or the sovereign of disposing, in case of 
necessity, and for the public safety, of all the wealth (the 
property) contained in the State, is called the ‘‘eminent do- 
main.” And he adds, thatit is placed among the prerogatives 
of majesty; which, in another section, (B. 1, ch. 4, s. 45,) he 
assumes to be, ‘all the prerogatives without which the sove- 
reign command, or-authority could not be exerted in the man- 
ner most conducive to the public welfare.” The right of 
‘eminent domain,” then, does not comprehend all, but only 
is one among, the prerogatives of majesty. 

But the objection uses the words in a broader sense, as in- 
eluding what may be deemed the essential and ordinary attri- 
butes of sovereignty ; such as the right to provide for the public 
welfare, to open highways, to build bridges, and from time to 
time to make grants of franchises for the public good. With- . 
out doubt these are proper attributes of sovereignty, and pre- 
rogatives resulting from its general nature and functions. 
And so Vattel considers them in the passage cited at the argu- 
ment.* But they are attributes and prerogatives of sovereign- 
ty only, and can be exercised only by itself, unless specially 
delegated. 

But, without stopping to examine into the true meaning of 
phrases, it may be proper to say, that however extensive the 
prerogatives and attributes of sovereignty may theoretically 
be, in free governments they are universally held to be re- 
strained within some limits. Although the sovereign power 
in free governments may appropriate all the property, public 


* See also Vattel, B. 1, ch. 9, s.°100, 101 
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as well as private, for public purposes, making compensation 
for the latter; yet it has never been understood, at least never 
in our Republic, that the sovereign power can take the propet= 
ty of A and give it to B, by the right of “eminent domain ta 
or, that it can take it at all, except for public purposes; Or, 
that it can take it for public purposes without the duty and 
responsibility of making compensation for the sacrifice of the 
private property of one for the good of the whole. These 
limitations have been held to be fundamental axioms in free 
governments, like ours, and have accordingly received the 
sanction of some of our most eminent judges and jurists. 
Vattel himself lays them down, in discussing the question of 
the right of eminent domain, as among the fundamental prin- 
ciples of government, binding even upon sovereignty itself. 
“Tf,” says he, “the nation itself disposes of the public proper- 
ty in virtue of this eminent domain, the alienation is valid, 
as having been made with a sufficient power, When it dis- 
poses in like manner, in a case of necessity, of the possessions 
(the property) of a community, or of an individual, the alien- 
ation will be valid for the same reason. But justice demands, 
that this community, or that individual, be recompensed out 
of the public money, and, if the treasury is not able to pay, 
all the citizens are obliged to contribute to it.* ‘The same prin- 
ciples have also been incorporated into most of our State Con- 
stitutions, and into that of the United States; and, what is 
most important to the present argument, into the State Con- 
stitution of Massachusetts. So long as they remain in those 
Constitutions, they must be treated as limitations imposed by 
the sovereign authority upon itself; and, a fortiori, upon all its 
delegated agents. The Legislature of Massachusetts is in no 
just sense sovereign. Itis but the agent, with limited author- 
ity, of the State sovereignty ; and it carne tee trans- 
cend the bounds fixed in the Constitution. hat those limits 
are, I shall presently consider. It is but justice to the argu- 
ment to say, that I do not understand it to maintain, that the 
Legislature ought not in all cases, as a matter of duty, to give 
compensation, where private property or franchises are taken 
away. But it does maintain, that the Legislature is the final 
judge as to the terms, the manner, and the circumstances, 
under which it should be given or withheld; whether it shall 
be given, when the property is taken, or afterwards; and 
whether it is, or is not a case for compensation at all. 

But let us see, what the argument is in relation to sove- 
reignty in general. It admits, that the sovereign power has, 
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among its prerogatives, the right to make grants, to build 
bridges, to erect ferries, and to lay out highways, and to ere- 
ate franchises for public and private purposes. If it has a 
right to make such grants, it follows, that the grantees have 
a right to take and to hold these franchises. It would be a 
solecism to declare, that the sovereign power could grant, and 
yet no one could have a right to take. If it may grant such 
franchises, it may define and limit the nature and extent of 
such franchises ; for, as the power is general, the limitations 
must depend upon the good pleasure and discretion of the 
‘sovereign power in making the particular grant. If it may 
prescribe the limits, it may contract, that these limits shall 
not be invaded by itself, or by others. 

It follows, from this view of the subject, that if the sove- 
reign power grants any franchise, it is good and irre- 
vocable within the limits granted, whatever they may 
be; or else in every case the grant will be held only during 
pleasure, and the identical franchise may be granted to 
any other person, or may be revoked at the will of the 
sovereign. This latter doctrine is not pretended; and, in- 
deed, is unmaintainable in our systems of free government. 
If, on the other hand, the argument be true, that the sove- 
reign power cannot grant a franchise to be exclusive within 
certain limits, and cannot contract not to grant the same or 
any like franchise within the same limits, to the prejudice of 
the first grant, because it would abridge the sovereign power 
in the exercise of its right to grant franchises; the argument 
applies equally to all grants of franchises, whether they are 
broad, or narrow; for, pro tanto, they do abridge the exercise 
of the sovereign power to grant the same franchise within the 
same limits. ‘Thus, for example, if the sovereign power 
should expressly grant an exclusive right to build a bridge 
over navigable waters between the towns of A and B, and 
should expressly covenant with the grantees, that no other 
bridge should be built between the same towns, the grant 
would, upon the principles of the argument, be equally void 
in regard to the franchise within the planks of the bridge, as ° 
it would be in regard to the franchise outside of the planks of 
the bridge; for, in each case, it would, pro tanto, abridge or 
surrender the right of the sovereign to grant a new bridge 
within the local limits. Iam aware, that the argument is not 
pressed to this extent; but it seems to me a necessary conse-, 
quence flowing from it. The grant of the franchise of a bridge 
twenty feet wide, to be exclusive within those limits, is cer- 

tainly, if obligatory, an abridgment or surrender of the sove- 
reign power ‘to grant another bridge within the same limits, 
if we mean to say, that every grant, that diminishes the things, 
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upon which that power can rightfully act, is such an abridg- 
ment. Yet the argument admits, that within the limits and 


planks of the bridge itself, the grant is exclusive, and cannot . 


be recalled. ‘There is no doubt, that there is a necessary €X- 
ception in every such grant, that if it is wanted for public 
use, it may be taken by the sovereign power for such use 
upon making compensation. Such a taking is not a violation 
of the contract; but it is strictly an exception resulting from 
the nature and attributes of sovereignty implied from the very 
terms, or at least acting upon the subject matter of the grant, 
suo jure. 

But the Legislature of Massachusetts is (as I have already 
said) in no just sense the sovereign of that State. The sov- 
ereignty belongs to the people of the State, in their original 
character as an independent community ; and the Legisla- 
ture possesses those attributes of sovereignty, and those only, 
which have been delegated to it by the people of the State 
under its Constitution. i 

There is no doubt, that among the powers so delegated to 
the Legislature, is the power to grant the franchises of bridges, 
and ferries, and others of a like nature. The power to grant 
is not limited by any restrictive terms in the Constitution ; 
and it is of course general and.- unlimited, as to the terms, 
the manner, and the extent of granting franchises. These 
are matters resting in its sound discretion ; and having the 
right to grant, its grantees have a‘right to hold, according to 
the terms of their grant, and to the extent of the exclusive 
privileges conferred thereby. This is the necessary result of 
the general authority, upon the principles already stated. 

But this doctrine does not stand upon general reasoning 
alone. It is directly and positively affirmed by all the Judges 
of the State Court (the true and rightful expositors of the 
State Constitution) in this very case. All of them admit, that 
the grant of an exclusive franchise of this sort, made by the 
Legislature, is absolutely obligatory upon the - Legislature, 
and cannot be revoked or resumed ; and that itis a part of 
the contract implied in the grant, that it shall not be revoked 
or resumed; and that, as a contract, it is valid to the extent 
of the exclusive franchise granted. So that the highest tri- 
bunal in the State, which is entitled to pass judgment on this 
very; point, has decided against the soundness of the very 
objection now stated, and has affirmed the validity and obli- 
gation of such a grant of the franchise. ‘The question, 
among the learned Judges, was not, whether the grant was 
valid or not, for all of them admitted it to be good and irrev- 
ocable, But the question was, what was, in legal construction, 
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the nature and extent of the exclusive franchise granted. 
This is not all. Although the Legislature have an unlimited 
power to grant franchises by the Constitution of Massachu- 
setts, it is not entrusted with any general sovereign power to 
recall or resume them. On the contrary, there is an express 
prohibition in the Bill of Rights in that Constitution, restrain- 
‘ing the Legislature from taking any private property, except 
upon two conditions ; first, that it is wanted for public use : 
and secondly, that due compensation is made. So that the 
power to grant franchises, which are confessedly property, is 
general, while the power to impair theobligation of the grant, 
and to resume the property, is limited. An act of the Legis- 
lature, transcending these bounds, is utterly void; and so it 
has been constantly held by the State Judges. The same 
doctrine has been maintained by this Court on various occa- 
sions, and especially in Fletcher vs. Peck (6 Cranch, R. 136) 
and in Woodward vs. Trustees of Dartmouth College (4 
Wheaton, R. 518.) 

Another answer to the argument, has been, in fact, already 
given. It is, that by the grant of a particular franchise the 
Legislature does not surrender its power to grant franchises ; 
but merely parts with its power to grant the same franchise ; 
for it cannot grant, that which it has already parted with. 
Its power remains the same; but the thing, on which it alone 
can operate, is disposed of. It may, indeed, take it again for 
public uses, paying a compensation. But it cannot resume 
it, or grant it to another person, under any other circum- 
stances or for any other purposes. 

In truth, however, the argument proceeds upon a ground, 
which the Court cannot act upon or sustain. The argument 

‘is, that if the State Legislature makes a grant of a franchise 
exclusive, and contracts, that it shall remain exclusive within 
certain local limits, it is an excess of power, and void as an 
abridgment or surrender of the rights of sovereignty under 
the State Constitution. But this is a point, over which this 
Court has no jurisdiction. We have no right to enquire in 
this case, whether a State law is repugnant to the State Con- 
stitution; but only whether it is repugnant to the Constitution 
of the United States. If the contract has been made, we are 
to say, whether its obligation has been impaired, and not to 
ascertain, whether the Legislature could rightfully make it. 
Such was the doctrine of this Court in the case of Jackson 
vs. Lamphire already cited (3 Peters, R. 280— 289.) But 
the conclusive answer is, that the State Judges have already 
settled that point, and held the present grant a contract, and 
as such, to be valid to the extent of the exclusive limits of 
the grant, whatever they are. 
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- ‘To sum up, then, the whole argument on this head, I main- 
tain, that, upon the principles of common reason aud legal 
interpretation, the present grant carries with it a necessary im- 
plication, that the Legislature shall do no act to destroy or 
essentially to impair the franchise ; that (as one of the learned 
Judges in the State Court expressed it) there is an implied 
agreement, that the State will not grant another Bridge 
between Boston and Charlestown, so near, as to draw away 
the custom from the old one; and, (as another learned Judge 
"expressed it) that there is an implied agreementof the State 
to grant the undisturbed use of the Bridge and its tolls, so 
far as respects any acts of its own, or of any persons acting 
under its authority. Inother words, the State impliedly con- 
tracted not to resume its grant, or todo any act to the preju- 
dice or destruction of its grant. I maintain, that there is no 
authority or principle established in relation to the construc- 
tion of Crown Grants, or Legislative Grants, which does not 
concede and justify this doctrine. Where the thing is given, 
the incidents, without which it cannot be enjoyed, are also 
given, ut res magis valeat quam pereat. I maintain, that a dif- 
ferent doctrine is utterly repugnant to all the principles of 
the common law applicable to all franchises ot a like nature ; 
and that we must overturn some of the best securities of the 
rights of property, before it can be established. I maintain, 
that the common law is the birthright of every citizen of 
Massachusetts, and that he holds the title deeds of his prop- 
erly corporeal and incorporeal under it. I maintain, that 
under the principles of the common law there exists no more 
right in the Legislature of Massachusetts to erect the War- 
‘ren Bridge to the ruin of the franchise of the Charles River 
Bridge, than exists to transfer the latter to the former, or to 
authorize the former to demolish the latter. If the Legisla- 
ture does not mean in its grant to give any, exclusive rights, 
let it say so, expressly, directly, and in terms admitting of 
no misconstruction. The grantees will then take at their 
peril, and must abide the results of their overweening confi- 
dence, indiscretion, and zeal. 

My judgment is formed upon the terms of the grant, its 
nature, and objects, its design and duties ; and, in its interpre- 
tation, I seek for no new principles ; but I apply such as are 
as old as the very rudiments of the common law. 

But, if I could persuade myself, that this view of the case 
were not conclusive upon the only question before this Court, 
I should rely upon another ground, which in my humble judg- 
ment is equally decisive in favor of the Plaintiffs. I hold, that 


‘the Plaintiffs are the equitable assignees (during the period 
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of their ownership of the Bridge) of the old Ferry, belonging 
to Harvar dCollege, between Charlestown and Boston, for a 
valuable consideration; and, as such assignees, they are en- 
titled to an exclusive right to the ferry, so as to exclude any 
new bridge from being erected between those places during 
that period. If Charles River Bridge did not exist, the erec- 
tion of Warren Bridge would be a nuisance to that ferry, and 
would in fact ruin it. It would be exactly the case of Chad- 
wick vs. the Proprietors of Haverhill Bridge, which, notwith- 
standing all I have heard to the contrary, I deem of the very 
highest authority. But, independently of that case, I should 
arrive at the same conclusion upon general principles. The 
general rights and duties of the owners of ferries at the com- 
mon law were not disputed by any of the learned judges in 
the State Court to be precisely the same in Massachusetts, as 
in England. I shall not therefore attempt to go over that 
ground with any farther illustrations, than what have al- 
ready, in another part of this opinion, been suggested. I can- 
not accede to the argument, that the ferry was extinguished 
by operation of law by the grant of the bridge, and the ac- 
ceptance of the annuity. In my judgment it was indispen- 
sable to the existence of the bridge, as to its termini, that 
the ferry should be deemed to be still a subsisting fran- 
chise ; for otherwise the right of landing on each side would 
be gone. I shall not attempt to go over the reasoning, by 
which I should maintain this opinion, as it is examined with 
great clearness and ability by Mr. Justice Putnam in his 
opinion in the State Court, to which I gladly refer, as expres- 
ing mainly all my own views on this topic. Indeed, there is 
in the whole of that opinion such a masculine vigor, such a 
soundness and depth of learning, such a forcible style of 
argumentation and illustration, that in every step of my own 
progress I have sedulously availed myself of his enlightened 
labors. For myself, I can only say, that I have as yet heard 
no answer to his reasoning; and my belief is, that. in a juri- 
dical sense, it is unanswerable. 

Before I close, it is proper to notice, and I shall do it brief- 
ly, another argument strongly pressed at the Bar against the 
Plaintiffs; and that is, that the extension of the term of the 
franchise of the Plaintiffs for thirty years by the act of 1792 
(erecting the West Boston Bridge, between Boston and Cam- 
bridge, ) and the acceptance thereof by the Plaintiffs amounted 
to asurrender or extinguishment of their exclusive franchise, 
if they ever had any, to build bridges over Charles River, 
so that they are barred from now setting it up against the 
Warren Bridge. In my judgment there is no foundation what- 
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soever either in law, or in the facts, to sustain this objection. 
If any legitimate conclusion be deducible from the terms of that 
Act, it is, that the Plaintiffs, if they had claimed any such ex- 
elusive right over the whole River, would by their acceptance 
of the new term of years have been estopped to claim any 
damages done to their franchise by the erection of West Bos- 
ton Bridge; and that their consent must be implied to its erec- 
tion. But there is no warrant for the objection in any part 
of the language of the Act. The extension of the term is not 
granted upon any condition whatsoever. No surrender of 
any right is asked, or required. The clause, extending the 
term, purports in its face to be a mere donation or bounty of 
the Legislature, founded on motives of public liberality and 
policy. It is granted expressly as an encouragement to en- 
terprise, and as a compensation for the supposed diminution 
of tolls, which West Boston Bridge would occasion to Charles 
River Bridge; and in no manner suggests any sacrifice or 
surrender of right whatsoever, to be made by the Plaintiffs. 
In the next place, the erection of West Boston Bridge was no 
invasion whatsoever of the franchise of the Plaintiffs. Their 
right, as [have endeavored to show, was limited to a bridge and 
the travel between Charlestown and Boston, and did not ex- 
tend beyond those towns. West Boston Bridge was between 
Boston and Cambridge, at the distance of more than a mile 
by water, and by land of nearly three miles; and as the roads 
then ran, the line of travel for West Boston Bridge would 
scarcely ever, perhaps never, approach nearer than that dis- 
tance to Charles River Bridge. The grant, therefore, could 
not have been founded in any notion of any surrender or ex- 
tinguishment of the exclusive franchise of the Plaintiffs ; for 
it didreach to such an extent. It did not reach Cambridge, 
and never had reached it. 

‘As to the report of the Committee, on the basis of which 
the West Boston Bridge was granted, it has in my judgment 
no legal bearing on the question. ‘The Committee say, that 
they are of opinion, that the ‘Act of 1785 did not confer ‘an 
exclusive grant of the right to build over the waters of Charles 
River.” Thatis true; andit is equally true, that the Plaintiffs 
never asserted, or pretended to have any such right. In their 
remonstrance against the erection of West Boston Bridge, they 
assert no such right; but they put themselves upon mere 
equitable considerations, addressing themselves to the sound 
discretion of the Legislature. If they had asserted such a 
broad right. it would not justify any conclusion, that they 
were called upon to surrender, or did surrender their real and 
unquestionable rights. "The Legislature understood itself to 


——EEoOooOr 


AUG, 


be granting a boon, and not making a bargain, or asking a 
favor. It was liberal, because it meant to be just, in a case 
of acknowledged hazard, and of honorable enterprise, very 
beneficial to the public. To suppose, that the Plaintiffs meant 
to surrender their present valuable and exclusive right of 
franchise for thirty-four remaining years, and to put it in the 
power of the Legislature, the next day, or the next year, to 
erect a bridge, toll or free, which by its contiguity should ruin 
theirs, or take away all their profits, is a supposition in my 
judgment truly extravagant, and without a scintilla of evi- 
dence to support it. ‘The burthen of maintaining the bridge, 
was to remain; the payment of the annuity to Harvard Col- 
lege was to remain; and yet, upon this supposition, the exten- 
sion of the term of their Charter, granted in the shape of a 
bounty, would amount to a right to destroy the franchise the 
next day, or the next hour, at the pleasure of the Legislature. 
I cannot perceive, upon what ground such an implication can 
be made; animplication, not arising from any words or intent 
expressed on the face of the Act, or plainly inferable from its 
purposes ; but wholly repugnant to the avowed objects of the 
grant, which are to confer a benefit, and not to impose an 
oppressive burthen, or create a ruinous competition. 

Upon the whole my judgment is, that the Act of the Legis- 
lature of Massachusetts granting the Charter of Warren 
Bridge, is an Act impairing the obligation of the prior contract 
and grant to the Proprietors of Charles River Bridge ; and, by 
the Constitution of the United States, it is, therefore, utterly 
void. Iam for reversing the Decree of the State Court, (dis- 
missing the Bill,) and for remanding the cause to the State 
Court for further proceedings, as to law and justice shall 
appertain. 

Mr. Justice Txompson (after Mr. Justice Story had finish- 
ed) said; I have had an opportunity of deliberately reading 
the opinion just delivered by my Brother Story, and upon the 
fullest consideration of it, I entirely concur in all his reason- 
ing and principles, and am of opinion with him that the De- 
cree of the Supreme Judical Court of Massachusetts ought to 
be reversed. 
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CATALOGUE OF PROPRIETORS 


IN THE 


CEMETERY OF MOUNT AUBURN 


ON FIRST DAY OF MARCH, 1838, 
ALPHABETICALLY AND NUMERICALLY ARRANGED. 
TOGETHER WITH 


THE TERMS OF SUBSCRIPTION, REGULATIONS CONCERNING 
VISITERS AND INTERMENTS, 
AND A DIRECTORY TO THE AVENUES AND PATHS. 


BOSTON: 


JOHN H. EASTBURN, PRINTER, 
No. 18 State Street. 


1838. 


OFFICERS OF THE CORPORATION. 


Josrpu Srory, President. 
Gxorce Bonn, Treasurer, Office 11 Kilby Street. 


B. R. Curtis, Secretary, Office 16 Court Street. 


TRUSTEES. 
Jacos BiGELow, Bensamin R, Curtis, 
Grorce Bonn, Bensamin A. Gouup, 
Martin BRIMMER, Tsaac PARKER, 
Cuarues P, Curtis, James READ, 


JosmpuH Srory. 


COMMITTEE ON LOTS. 


Grorcx Bonn, Jacos BicELow, Cuarues P. Curtis. 


Superintendent, JamEs W. Russe. 


TERMS OF SUBSCRIPTION. 


The price of a lot of 300 superficial fect is EIGHTY DOLLARS, and in 
proportion for a larger lot. 

Selections may be made on the following terms, and the person who first reports 
his selection to the Secretary, is entitled to a preference, to wit ; 

1. From any lots numbered 1 to 350 inclusive and unsold, (a choice from these 
having been offered by auction) at par. 

2. From the remaining lots laid out and unsold, on payment of THN 
DOLLARS. 

3. From any other part of the Cemetery, on the payment of TWENTY 
DOLLARS. 

Provided however, that in all cases the approbation of the Committee on lots 
shall be required, before any lot shall be laid out or enlarged. 

Any Proprietor who exchanges his lot, shall pay therefor the sum then charge- 
able by the Regulations, for the right of selection; provided however, that in no 
case shall he pay less than TEIN DOLLARS. 

One dollar is payable to the Secretary for making and recording each deed and 
the same for each transfer of a lot. 
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CONDITIONS, LIMITATIONS AND PRIVI- 
LEGES TO WHICH EVERY LOT IS SUBJECT 
BY THE DEED OF THE CORPORATION, TO 
WIT; 


First, The proprietor of the lot shall have aright to enclose the same with 
a wall or fence, not exceeding one foot in thickness, which may. be placed on the 
adjoining land of the Corporation exterior to the said lot. 

Second. The said lot shall not be used for any other purpose than as a 
place of burial for the dead, and no trees within the lot or border, shall be cut 
down or destroyed, without the consent of the Trustees of the said Corporation. 

Third. The proprietor of the said lot shall have the right to erect stones, 
monuments, or sepulchral structures and to cultivate trees, shrubs and plants in 
the same. 

Fourth. The proprietor of the said lot shall keep in repair, at his’ or her 
own expense, the land marks of the same, which shall be erected by the Cor- 
poration. 

Fifth. If the land marks and boundaries of the said lot shall be effaced so 
that the said lot cannot with reasonable diligence be found and identified, the said 
Trustees shall set off, to the said grantee his or her heirs or assigns, a lot in lieu there- 
of, in such part of the Cemetery, as they see fit, and the lot hereby granted shall, 
in such ease, revert to the Corporation. 

Sixth. If any trees or shrubs situated in said lot, shall, by means of their 
roots, branches, or otherwise, become detrimental to the adjacent lots or ave- 
nues, or dangerous or inconvenient to passengers, it shall be the duty of the 
said Trustees, for the time being, and they shall have the right, to enter into the 
said lot, and remove the said trees and shrubs, or such parts thereof as are thus 
detrimental, dangerous, or inconvenient. 

Seventh. If any monument or effigy, or any structure whatever, or any in-~ 
scription be placed in or upon the said lot, which shall be determined by the 
major part of the said Trustees for the time being, to be offensive or improper, the 
said Trustees, or the major part of them, shall have the right, and it shall be their 
duty, to enter upon said lot, and remove the said offensive or improper object or 
objects. 

Eighth. The said lot shall be holden subject to the proyisions contained 
in an act of the General Court, dated March 31, 1835, and entitled ** An Act to 
incorporate the Proprietors of the Cemetery, of Mount Auburn.”? 

iF The Trustees request that all railings or inclosures of lots, may be light, 
neat and symmetrical,—and that no slabs be placed in the Cemetery unless in a 
horizontal position. 


PUBLIC LOT ON CYPRESS AVENUE. 


This is an enclosure 30 by 90 feet, in which interments may be made on pay- 
ment of ten dollars each. 
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REGULATIONS CONCERNING VISITERS. 


The Secretary will issue to each Proprietor one Ticket of Admission into the 
Cemetery with a vehicle, under the following Regulations—the violation of any 
of which, or a loan of the Ticket, involves a forfeiture of the privilege. 


1. No person is admitted on horseback. 

2. No vehicle is admitted unless accompanied by a. Proprietor or a member of 
his or her household, with his or her ticket. 

3. No vehicle is to be driven in the Cemetery at a rate faster than a walk. 

4, No horse is to be fastened except at the posts provided for this purpose. 
No horse is to be left unfastened without a keeper, 

5. All persons are prohibited from gathering any flowers, either wild or culti- 
vated, or breaking any tree, shrub or plant. 

6. All persons are prohibited from writing upon, defacing and injuring any 
monument, fence, or other structure in or belonging to the Cemetery. 

7, All persons are prohibited from discharging fire-arms in the Cemetery. 

8. The gates are opened at sunrise and closed at sunset. 

9. No money is to be paid to the porter. 

10. No persons are admitted on Sundays and Holidays, excepting Proprietors, 

and members of their household, and persons accompanying them. 

The Superintendent has the care of the Cemetery, and is authorized to remove 
all who violate these regulations or commit trespasses. ‘Trespassers are also lia- 
ble to be fined fifty dollars. 


REGULATIONS CONCERNING INTERMENTS. 
The key of the receiving tomb under Park Street Church, is in chage of 8, H. 
Hzwes, Esq., Superintendant of Burying Grounds. Office at City Hall. 
Printed forms of application for permission to deposite bodies in either receiving 
tomb, or in any lot, may be had of him, or of the Superintendent of the Cemetery, 
at the cottage—without which no interment can be made. 
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Sold, 595 lots; appropriated for Monuments, Receiving Tomb 


Total, 600, of which 61 are unselected. 


Adams, Abel, - = = a 49 
Adams, Benjamin, - - = 189 
Adams, Charles Frederick, - 590 
‘Adams, Edwin, - - - = 24 
Adams, George Wi os - 299 


ADAMS, HL MONUMENT. 180 


Adams, John, - - - 427 
Adams, William, - - - 98 
Adams, Zabdiel B. = - - 455 
Abbott, Samuel L. - - - 0 
Albree, John, - - - - 129 
Alden, Joseph W.  - - - 205 
Alger, Cyrus,  - - - - 0 
Alger, Francis, - - - - 615 
Allen, Andrew J. - - - 106 
Andrews, Henry, - - - 390 
Appleton, Nathaniel W. = - A482 
Appleton, Nathan, == = 197 
Appleton, Samuel ; a 466, oe 

i 467, 469,411, 25 
Armstrong, Samuel T. een 0 
Arnold, James, - - = - 247 
Atkins, Benjamin, - - - 62 
Atkins, Thomas G.- - - 507 
Austin, James T. - - 165 
Austin, William, pavers - - 159 
Babcock, Samuel H. - - - 454 


Bacon, Daniel C. = = = 0 


Bagnall, Thomas, 3 = ET a BOE 
Bailey Ebenezer, = = a 14 
Baker, Henry F. = = = 0 
Baker, Joseph, - mn | - 91 
Baldwin, Aaron, < - - 462 
Baldwin, Catherine, Charlestown, 80 
Ballister, Joseph, = = - 486 
Barnard, Charles, = 5 = 340 


Barnard, John M. - 
Barnard, David, - - 
Barnes, David W. 

Barnes, James B. = 
Barry, Samuel F. - 
Barry, Richard V. - 
Bartlett, Sidney, - 
Bartlett Levi, - - 
Bates, John D. - - 
Bayley, Richard W. - 
Bender, Jacob, - - 
Benjamin, Asher, - 
Bigelow, Jacob, - - 


Biglow, ‘Abraham, Philadelphia, 


Binney, Amos, - 
Binney, John, - - 
Bird, Jesse, Watertown, 
Blake, Joshua, - - 
Blanchard, William E. 
Blanchard, Andrew W. 
Blaney, Henry, - - 
Blood, Aaron, - - 
Bolles, Matthew, jr. - 
Bond, George, - - 
Boott, John W. - - 
Boyd, James, - - 
Boyd, Thomas, - - 
Boyden, Dwight, - 
Boylston, Alicia, Roxbury, 
Bradford, John, - = 
Bradford, Alden, - 
Bradford, Charles Fr. - 
Bradlee, Josiah, - - 
Bradlee, J.P. - - 


Brewer, Thomas, Ha ak 


Bridge, Sarah, - 

Brigham, Dennis, - 
Brigham, Levi, - - 
Brimmer, George W. - 
Brimmer, Martin, - 
Brooks, Edward, - 
Brooks, Peter C. jr.  - 
Brooks, Charles, - 
Brown, Charles, - 


Brown, Charles, Plymouth, 


and Public Lot 5; 


- 605 
- 606 
- A487 
= TS 
- 0 
= “TI 
- 0 
- 583 
- 0 
- 538 
243 

- 258 
- 116 
190 

- 0 
= 0 
- 304 
- 408 
- 383 
- 621 
me EO dna! 
- 86 
- 0 
- 156 
= 629 
- 182 
- 328 
- A36 
- 693 
- 0 
- 174 
- 603 
- 0 
- 79 
- 0 
- 110 
- 381 
- 138 
104 & 316 
- 394 
- 628 
- 0 
- 209 
571 & 148 
- 6 


. 


Brown, James, Cambridge, 


Brown, John, - - = 
Brown, John B. - - 3 
Brown, Susan M. - - 


Brown, Benjamin, = - - 


Brown, Jonathan, jr. Charlestown, 


Bryant, John, - 


Buckingham, J. T., Cambridge, - 


Buckingham, Edwin, - - 
Bullard, Silas, - - - 
Bussey, Benjamin, Roxbury, 
Butler, Pierce, Philudelphia, 


Cabot, Samuel, - = 3 
Call, Abraham, - = = 
Cannon, Cornelius, —- - 
Carnes, N. G., Wew York, - 
Carnes, Francis, Paris, - 
Carter, George D. - - 
Cary, Alpheus, - - - 
Cary, Isaac H. - - - 
Chace Caleb, - - - 
Chaffee, Ezra, - - - 
Chadwick, Ebenezer, - - 
Channing, George G. - - 
Channing, William E. - - 
Chapin, Mason I. - - 
Chapman, Jonathan, - - 
Chase, Theodore, - - 
Choate, Charles, - - 
Churchill Peleg, - - 
Clark, Edward D. - - 
Clark, Joseph, - - - 
Cobb, Elijah, = - - - 
Coburn, Anna, - - - 
Coffin, George W. 


‘Colburn, Temp. Cordelia, Lowell, 


Colby, Johnson, = 

Cole, Thomas, Salem, - 
Cook, Zebedee, jr. - - 
Cooke, Josiah P. - - 
Coolidge, Joseph, - - 
Coolidge, Samuel F. - - 
Coolidge, Josiah, Cambridze, 
Cragie, Elizabeth, Cambridge, 


Crocker, Elisha, - m 
Crockett, George W. - = 
‘Crosby, Alonzo, - - a 
Crowninshield, Benjamin W. 
Cruft, Edward, - - = 


Cummings, Charles W. - 
Cummings George, ~ - 
Curtis, Nathaniel, Roxbury, 

Curtis, Samuel 8. - a 
Cortis, BenjaminR. -  - 


Curtis, Caleb,  - 
Curtis, Charles P. 
Curtis, Thomas, 
Curtis, Vhomas B. 
Curtis, James F. 
Cushing, Henry W. 
Cutler, Pliny, - 
Cutler, Samuel, - 


Dana, AnnF.  - 


Dana, Isaac, Watertown, 


Daniell, Otis,  - 
Daniell, Josiah, - 
Darracott, George, 
Davis, Henry, - 
Davis, John, = - 
Davis, James, - 
Davis, Thomas, 

Davis, David, - 
Dean, Sophia, - 


Dearborn, Henry A. S. 


Denny, Daniel, - 
Derby, Richard C. 


Derby, James, Brunswick, 


Dexter, Katherine, 
Dexter, Thomas A. 
Dickson, James A. 
Domett, George, 
Dodd, Benjamin, 


Downer, Samuel, Dorchester, 


Downes, John, - 


Dowse, Thomas, Cambridge, 


Dunbar, Melzar, 


DURGIN’S MONUMENT, 


Dutton, Warren, 


Eckley, David, - 
Edmands, J. Wiley, 
Edwards, Henry, 
Eldredge, Oliver, 
Ellis, Jabez, - 
Emmons, Joshua, 
Emmons, Nathaniel H 
Everett, Alexander H. 
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Fales, Samuel, - - - - 518 Haggerston, David, Watertown, - 877 
Farley, Robert, - - = - 447! Hall, Andrew T. - - - A461 
Farnsworth, Walter, - = - 480] Hall, Henry, = 4 S = 0 
Farrar, John, Cambridge, - - 202) Hall, Daniel K. - - = - 616 
Faxon, Nathaniel, - 384 | Hallett, George, - - - 407 
Fay, Samuel P. P Cambrideé Port, 155 | Hammond, Nathaniel, - - 257 
Fearing, AlbertC. - - 435|Hammond, Daniel, - - - 522 
Fenno, John W. - - 354 & 355 | Harris, Benjamin C. - - - 0 
Flagg, Josiah F. - - = 77 | Harrod, Charles, Wew Orleans, - 481 
Fisher, Freeman, = pee 0| Hartt, Joseph, - - - - 460 
Fisher, Jabez,  - = - 303) Harvard University, - - - 330 
Fisher, Jabez, Distiller, - - 2| Harvey, Peter, - = = - 534 
Fisk, Sereno, Billerica, - -  614/| Haskell, Elisha, - = = - 302 
Fiske, Benjamin, - = - 203] Haskell, Aaron, - 59 
Fletcher, Richard, - - - 175} Hastings, Oliver, East Cumbrsige 10 
Folsom, Charles, Cambridge, = 33 | Hastings, Thomas, East Camis, 301 
Forbush, Jonathan, - - - 282) Haughton, James, = = 521 
Foster, William H.  - - - A474 Havent Franklin, rs = - 553 
Foster, Joseph, - = - - 343] Haven, Thomas, 2 =) = 508 
Foster, Ebenezer B. ceraniiees - 64} Haviland, Thomas, - - - 610 
Foster, Charles W. - = - 0 | Hay, Joseph, = 2) O74 
Francis, David, - - - - 424] Hayes, Hercules M., Wen York 401 
Francis, Nathaniel, - = - 333 Hend, Francis C. - - - 0 
French, Arthur, - - - - 412 Head, Augustine, - - - 0 
French, Benjamin V. - - -  362}Henchman, Daniel, - - -= 170 
French, Jonathan, jr. - - - 510] Henderson, Frederick A.  - - 162 
French, Samuel, = - - 584) Tenderson, Charles, - - - 617 
Fuller, Henry UU. - - - 1| Henshaw, John, - - votee4r (33 
Furbush, Milo, - - - = 7%3{WHenshaw, Charles, - - - 276 
Hickling, Charles, Roxbury, - 405 
Hicks, Zachariah, - - - 168 
Hildreth, Charles T.  - - - 291 
Hill, Thomas, - - - - 199 
Hobart, Enoch, - - - - 71 
Gardner, John, - - - - 564 poe Nee Se ae ty oe 
A ‘6 ¥ MGs obart, Albert, - - - - 
Sa ie ec | cH 
Gilthore!) Addison 5 koh 9 | Holbrook, Sarah W., Roxbury, - 420 
Goddard, Mary,-. - = = 57g | Holmes, Augustus. - = - =: 562 
Goddard, George A. - ai 4 9 | Holmes, Charles, Chelsea, - - aed 
Goodwin, Ozias, Spe Guts) opp eonper, Jota, = 5" = B74 
Gould, Benjamin A. - - - 213 Hooper, Robert, jr. - + DBA 
Gould, James, Charlestown, - 176| Hooton, John, - = - - - 2! 
Gould, Eliza, - é s - 598 | Hosmer, Hiram, Watertown, - 367 
Grivs Brancis’ $ 3 -~ 200 | Hosmer, Zelotes, - - = 281 
> 
Gray, Hredenick ls <2 5 * 46 Howard, Lucy, Dorchester, = 545 
Grays Jolin Ge ute) = S 63 | Howard, Abraham, - - = 331 
Gray, Jonnie ae 0 Boe aay) Ceti soiree ao 
Grant, Benjamin B.  - 3 DE Owes COTES 
Green, J. D., East Cambhiape, - 520 | Howe, Joseph N. jr., B. Cambridge, ce 
Greenleaf, Simon, Cambridge, - 509 uve, ae Earns a ie 
ed bee > > 7 $02) Humphrey, Chandler R. , Watertown, 602 
Greenough, Horatio, Florence, - 97 | Hurlburt, Elisha, i x 
Grew, Henry, - é = - 356 Hutchins, EzraC.,  - - 502 
Griswold, Albert, nd _ 594| Hyde, Jonathan, Cambr tags - 0 


Guild, George F. - - = 569 


Inches, Elizabeth, - - 395 
Inches, Henderson, - - 317 
Ingalls, William, - - 188 


Jarves, Deming, - - 43 | 
Johnson, Eliza, Charlestown, - 294 
Jones, Josiah M. - - 219 | 
Joy, Joseph B. - - 32 


Keith, Mary Ann, - - 543 
Keith, William H.  - - 623 
Kendall, Abel, jr. - - 193 
Kendall, Hezekiah 8. - A415 


Kendall, Hugh R. - - 370, 
Kendrick, Rufus, - - 0 
. Kenrick, John A., Newton, - 586 
Kenrick, William, Vewton, - 143 


Kimball, David, - - 271 


Kimball, Ebenezer, - - 9 
King, Gedney, 570 
Kinsley, Henry, East “Cambridge, 207 
Knox, Robert, Charlestown, - 295 


Kuhn, George H. - - 5 
Kuhn, John, - - 196 


Lamb, Rosanna, - - 591 


Jkamb, Reuben A. - - 57 
Lamson, John, - - 386 
Lane, Josiah, - - 387 
Lang, William B. ~ - 173 
Lawrence, William, - - 489 
Lawrencc, Amos, - - 490 
Lawrence, Abbott, - 


492, 334, 456 
Lawrence, Samuel, - 491 
Lee, William R. - A494 
Lee, Thomas G., ee leslown, 249 
Lee, Sarah, - 530 


Lee, Thomas J. - - 453 
Leverett, Frederick P. - 54 
Lewis, George W.  - - 338 
Lewis, Samuel 8. - - 0 
Lienow, Henry, - 87 
Livermore, Isaac, Con Port, 373 & 574 
Livermore, Marion S. - 243 
Lobdell, Thomas, J. - 568 


Locke, Joseph, - . 0 
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Lombard, Israel, 
Lombard, N. K. 


Loring, Benjamin, 
Loring, Henry, 
Loring, John F. 
Loring, Josiah, 
Lothrop, Stillman, 


Lovejoy, Loyal, 
Low, Francis, 
Lowell, Charles, 
Lowell, Francis C. 
Lowell, John, jr. 


Lynde, Sam uel S. 


Mackay, John, 
McGaw, John A. 
McLellan, Isaac, 


Lothrop, Samuel K. 


Lyman, George W. 


Mariner, Joseph, Philadelphia, 


Marsh, Ephraim, 
Marshall, William, 
Mason, J feremiah, 
Mason, Lowell, 


Means, James, 


Merrifield, Francis, 
Merry, R. D.C. 
Miller, Edward, 
Mills, James K. 


Morey, George, 


Morse, Samuel F. 
Motley, Thomas, 


Nazro, John, 
Newhall, Cheever, 


Norwood, Samuel, 


Meldrum, Alexander, 
Merritt, John A. ew Orleans, 


Nichols, Thaddeus, jr. 
Norris, Shepherd H. 
Norton, Andrews, Cambridge, 


Mead, Isaac, Charlestown, 
Mead, Samuel O. West Cane a 


Montague, William H. 


497 
150 


Longfellow, Henry W., Gear stes 580 


ABT 
AIT 
524 
566 
498 
0 
561 
141 
323 
245 
217 
0 
51 


512 
13 
0 
224 
375 
206 
A437 
332 
285 
448 
300 
0 
368 
318 


MURRAY'S MONU. MENT: 587 


Odiorne, William H., Cee 351 
Oliver, Francis J. < 0 
Oliver, Henry J. 5 : 67 
Oliver, Daniel, Cambridge, . 597 
Orrok, James L. P. . d 426 
Csborn, George B.. A 264 
Oxnard, Henry, 2 : 364 
Page, John A. 499 
Paige, James W. : : 353 
Paine, Robert T. : C 251 
Palfrey, John G., Saeco 36 
Palmer, Julius ‘A, 6 618 
Parker, David, : b 292 
Parker, Daniel P: 0 
Parker, Isaac, 5 121 
Parker, Obadiah, New York, 483 
Parkman, Francis, 81 
Parkman, George, . : 326 
Parkman, Daniel, 76 
Parrott, William W. . 5 250 
Parsons, Theophilus, . A 608 
Parsons, William, 6 607 
Patterson, Enoch, é, “298 & 438 
Pelby, William, 5 65 
Pelton, Oliver, 241 
Penniman, FE. L. 0 
Perkins, Thomas H. 0 
Perkins, Thomas H., jr. 3 108 
Perkins, Martha L. : 147 
Phalen, James, 3 592 
Phillips, John, "New York, 376 
Pierpont, John, : A 15 
Pomroy, W. M., jr., Watertown, 325 
Pond, Samuel, Cambridge Port, 449 
Porter, Mary, : ° A477 
Pratt, George W. : . 109 
Pratt, Irene, Waltham, 225 
Prince, John, Roxbury, 557 
Pritchard, Mary, é 393 
PUBLIC Lor, 82 
Putnam, David, o 88 
Putnam, Jeane, . r 473 
Putnam, George, 483 
Quincy, Josiah, Cambridge, 396 
Quincy, Samuel, 5 601 
Randall, John, 3 . 140 

21 


Raymond, E. A. 
2 


Raymond, Thacher R. ‘ 
Read, James, 
RECELVING ‘TOMB, 
Reynolds, Edward, jr. 
Reynolds, William B. 

Rice, Henry, 

Rice, John P. 

Rice, Alanson, : 

Rich, Benjamin, 5 : 
Richards, KE, M., Dedham, . 
Richards, George T., Paris, 
Richardson, William F. 
Richardson, James B. f 
Kobbins, Chandler M. D. C 
Robbins, Chandler, Rev. a 
Robbins, Edward H. 
Robinson, Henry, Brookline, 
Robinson, Shadrach, 
Robinson, John P. 

Rollins, Ebenezer,  « 4 
Rollins, William, . 5 
Russell, James, Roxbury, 
Russell, John L., Salem, 
Russell, John B. . . 


Salisbury, Samuel, East Cambridge, 
Sampson, George A, . . 
Sargent, Ignatius, 

Sargent, Lucius M., Roxbury, 
Sargent, Catherine, 


Savage, James, ‘ ° 
Savage, James S. 

Sawyer, Amos, 5 . 
Scholfield, Isaac, 

Scudder, Charles, 

Scudder, Horace, ° 

Searle, George, 5 c 
Shattuck, George C. . 5 
Shaw, Charles B. 5 F 
Shaw, Robert G. . : 
Shaw, Jesse, . 4 ‘ 


Shurtleff, Samuel A. 

Simmons, David A. Roxbury, « e 
Simmons, Thomas, Roxbury, 
Simmons, William, . . 
Simmons, Seth, 

Simmons, John, 


Singleton, Thomas C. . 
Slade, John, jr. : > 
Sleeper, Jacob, . 

Smallwood, Thomas, Newton, 
Smith, James A. . : 


Smith, Martin, 

Smith, Melancthon, 

Smith, Mehitable, 3 

Smith, ThomasC. . a 
Smith, Willtam, Lowell, 3 
Smith, Hiram, : ' 


Smith, Ebenezer, ' F 
Sparks, Jared, Cambridge, .» 


10 


501 
132 


SPeURZHEIM’S MON UStaNT: 


Stanwood, Lemuel, 
Staples, Isaac, 

* Stearns, Asahel, Cambridee, 
Stearns, Simon, 6 
Steele, ‘Gurdon, 6 
Stevens, Amos, 

Stevens, Edward L. 

Stone, Henry B. 

Stone, Leonard, Watertown, 4 
Stone, P. R. L. . 5 
Stone, William, Watertown, 
Stone, William W. . 

Story, Ann D., Cambridge Port, 
Story, Joseph, ” Cambridge, . 


3aia 24) Te Ge 


Storer, Robert B. : a 
Stuart, Mary, Orono, Me, 
Sturgis, William, : Fi 
Sumner, Joanna, Roxbury, 
Suter, John, . : 5 
Sweet, James 8S. : 

Swett, Samuel, a 


Sykes, John, . 


Tappan, Charles, . 5 
Tappan, John, 5 
Taylor, Charles W. 

Taylor, Joseph W. 

Tebbets, John C. 

Thatcher Peter, ; 
Thaxter, Levi, Watertown, 


Thayer, CharlesL. - . 
Thayer, Joseph H. ° 
Thayer, Joel, A ‘ 


Thorndike, John P. + 
Thwing, Supply C., Roxbury, 


Ticknor, George, . 
Tirrell, Edward Csi g 
Tombs, Michael, 3 " 


Topliff, Samuel, 

Torrey, John T., Chelmsford, 
Torrey, Charles, . 
Townsend, Elmer, 

Townsend, Isaac P. - 
Townsend, Henry B. 

Train, Elijah N. 

Train, Enoch, 

Tremont House Proprietors, ° 
Trull, John, F . 
Tuckerman, Edward, 
Tuckerman, Henry H. . 
Tuckerman, Joseph, . es 
Tudor, Frederick, 

Tufts, Joseph, jr. , 

Tyler, John, . 


Ma 
22 
114 
75 
212 
428 
339 
359 
319 
27 
329 
358 
422 


Underwood, John A., Wew rie 
Upham, Phineas, 


Van Brunt, G. J. 


Wadsworth, ae a 5 
Waitt, Isaac B. .e 
Wales, Thomas B. . A 
Walker, Samuel, Roxbury. + 
Walley, Samuel L., jr. 5 
Ward, Saniuel D. ‘ 
Ward, Thomas W. . 
Wardell, R. W., East Cambridge 
Ware, Daniel ~ 6 

Ware, John, . 

Ween James, L. te F, 
Waterston, Robert, . 


Watson, Elizabeth, . : 
Watts, Francis, C 2 
Webster, Daniel, 5 3 


Webster, John W. 
Weld, James, 
Wells, Charles, 
West, Joseph, 
Weld, Aaron D. 
Wetmore, Thomas, . 
Whipple, William J., Cambr idge, 
White, Abijah, Wc atertown, 
White, Benjamin F., 

White, Stephen, 

Whitney, Joseph, . . 
Whitney, Mary, Cambridge, 
Whitney, Israel, : 
Whittemore, George, 

Whitwell, Samuel, 

Wiley, Thomas, : 
Wilde, George C. . 5 
Wilder, Marshall P. 

Willard, Solomon, 5 

Willard, Emery, Brighton, . 
Williams, Isaac, 5 ‘ 
Williams, Samuel G. 5 


Willis, Stillman, 

Winchester, W. P. - 
Winship, Francis, Brighton, . 
Winship, Jonathan, Brighton, 
Winslow, George, Malden, - 
Winter, Francis B. . ; 
Wise, Mary, - : . 
Woodberry, John, : 
Woodman, David, jr 
Worcester, Joseph i, Cambridge, 
Wright, Alexander, Low ell, 
Wyeth, Charles, ew York, 
Wyman, Rufus, Roxbury, 


Young, Alexander, 


513 
573 


SCHEDULE 
OF LOTS LAID OUT IN THE CEMETERY. 


1°85 of the following are unappropriated. 


1 sae a (750 ft.) Henry H. Fuller. 
2 Jabez Fisher, distiller. 


Fe “ Henry Rice. 
4 « “ Ebenezer Rollins. 
ean “ George H. Kuhn. 
6 Mountain Avenue. Charles Brown, Plymouth. 
7 ue ee Joseph Tufts, Jr. 
8 66 74 
) & “ Eben Kimball. 
10 - - Oliver Hastings, East Cambridge. 
11 66 73 
12 S aes Alexander Wright, Lowell. 
1S “ te Isaac Mead, Charlestown. 
14 & « Ebenezer Bailey. 
15 “ “ John Pierpont. 
16 ‘ « Samuel Swett. 
17 ee ¢e Alexander H. Everett. 
18 se 6 Charles Wells. 
19 m be Lucius M. Sargent, Roxbury. - 
20 73 6 
21 Hazel Path. E. A. Raymond. 
22 Myrtle Path. Isaac Staples. 
23 Olwe Path. John Sykes. 
24, 8 “e Sarah L. Howe, Cambridge. 
25. * me Samuel Appleton. 
228 amie = Benjamin B. Grant. 
it ae « P. R. L. Stone. 


28 “ Isaac P. Townsend. 
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29 Olive Path. Edward D. Clark. 

30 (73 66 

Olle 66 Susan M. Brown. 

32 Myrtle Path. Joseph B. Joy. 

Soames & Charles Folsom, Cambridge. 
OAs ce Mehitable Smith. 


35 Chestnut Avenue. George W. Coffin. 

36 Sweet Brier Path. John G. Palfrey, Cambridge. 
37 Chestnut Avenue. N. G. Carnes, New York. 
38 Hawthorn Path. Peter Thatcher. 

39 Chestnut Avenue. Silas Bullard. 


40 Larch Avenue. Thomas C. Singleton. 
phily soe a Solomon Willard. 

42 Poplar Avenue. Charles Choate, Woburn. 
AB e Deming Jarves. 

44 * « (360/t.) Benjamin I’. White. 

45 Central Square. Lemuel Stanwood. 
46.“ ce Frederic T. Gray. 

4 ae te John Woodberry. 

48 Moss Path. Hiram Smith. 

yh) a8 Abel Adams. 

50 Iris Path. George A. Sampson. 

5 Date aires Samuel S. Lynde. 

1A dos ee Richard C. Derby. 

bo. da James Read. 

54 Sumac Path. Frederick P. Leverett. 
55 Vine Path. , Ann F. Dana. 

56 Moss Path. James Russell, Roxbury. 


57 Walnut Avenue. Reuben A. Lamb. 
58 Central Square. Abraham Call. 

59 Walnut Avenue. Aaron Haskell. 
60 Cedar Avenue. 

Gi] eet’ 4 Elisha Hurlbert. 
62 Cypress Avenue. Benjamin Atkins. 


63 Cypress Avenue. 
64 Walnut Avenue. 
65 Central Avenue. 


66 Central Square. 
67 Holly Path. 
68 Hemlock Path. 


69 Hawthorn Path. 


70 Jasmine Path. 
71 Hemlock Path. 
72 Lily Path. 

73 Poplar Avenue. 
74. Alder Path. 

75 Locust Avenue. 
76 Holly Path. 

ake 6c (G3 

78 Poplar Avenue. 


79 Cypress Avenue. 


80 “c 66 
81 6c 6c 
82 6s 66 
83 73 6c 
84, ‘c 6c“ 
85 73 6c 
86 66 66 
87 73 66 
88 6c 73 
89 Cedar Avenue. 
90 6c iG 
GI 6c 6c 
92 73 6“ 
93 6c 66 
94, 73 “ 
95 73 66 


96 13 66 
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John T. Torrey, Chelmsford. 
Ebenezer B. Foster, Cambridge. 
William Pelby. 


Henry J. Oliver. 
John C. Gray. 
James Weld. 
Daniel Henchman. 
Enoch Hobart. 
Thomas Wiley. 
Milo Furbush. 
James S. Savage. 
Simon Stearns. 
Daniel Parkman. 


Josiah F. Flagg. 


Joseph P. Bradlee. 

Catherine Baldwin, Charlestown. 
Francis Parkman. 
PUBLIC LOT. (2700 ft.) 
Nathaniel Curtis, Roxbury. 
Robert G. Shaw. 

Aaron Blood. 

Henry Lienow. 

David Putnam. 

Jonathan Chapman. 


Joseph Baker. 

Mason J. Chapin. 

Elizabeth Craigie, Cambridge. 
Samuel Norwood. 


Melzar Dunbar. 


97 Cedar Avenue. 
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Horatio Greenough, Florence. 


98sune ‘ William Adams. 

99 Central Avenue. James Davis. 
100. 9..% ee Warren Dutton. 
LO laa Ss Francis B. Winter. 
102 cc 6 \ 
10S. ponac$! te Abijah White, Watertown. 
TOL x George W. Brimmer. 
105 pak sf Joseph Clark. 
106, es bi Andrew J. Allen. 
8 y ane és Catherine Sargent. 
108 es se Thomas H. Perkins, Jr. 
109 Cypress Avenue. George W. Pratt. 
110,“ $6 Sarah Bridge. 
111 Beech Avenue. Richard V. Barry. 
LD eet a John Brown. 
DSi eect 3 B. W. Crowninshield. 
114s ut Asahel Stearns, Cambridge. 
Ld eases af Anna Coburn. 
116 4.5% f. Jacob Bigelow. 
ate fe Henry Robinson, Brovkline. 
1155 a Ms Isaac H. Cary. 
1100 a James B. Barnes. 
10 a $c Samuel Walker, Roxbury. 
iZk “ (414 ft.) Isaac Parker. 
12220 sc Charles W. Cummings. 


123 Poplar Avenue. (390 ft.) Isaac McLellan. 


124 Ivy Path. 
125 Hemlock Path. 
126 Willow Avenue. 


127 
128 
129 
130 


Edwin Adams. 
D. A. Simmons, Roxbury. 
Sophia Dean. 


6 James A. Dickson. 
e Martin Smith. 
66 John Albree. 


“(371 ft.) Hepsy C. Howard. 
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131 Willow Avenue. David Eckley. 


Tage. 6 a Jared Sparks. 

133 «& * (4507t.) Rufus Wyman, Roxbury. 
134 « vs Edwin Buckingham. 
135 é6 Thomas A. Dexter. 

136 « “ George Domett. 

|, a % Henry W. Cushing. 

1S. * “ Levi Brigham. 

TSO: 366 sf Israel Whitney. 

140 « “ John Randall. 

14d, .« “ Francis Low. 

142, «“ “ Isaac Williams. 

143 Larch Avenue. William Kenrick, Newton. 
144, 73 73 

145 Oak Avenue. 

146 66 66 

iesteh “ Martha L. Perkins. 

148 «& “ Charles Brown. 

149 Willow Avenue. (473 ft.) J. T. Buckingham, Cambridge. 
150 Oak Avenue. N. K. Lombard. 


151 Poplar Avenue. 

152 Hawthorn Path. Benjamin Bussey, Roxbury. 

153 Larch Avenue. 

154 Chestnut Avenue. — Josiah Coolidge, Cambridge. 

155 Indian Ridge Path. Samuel P. P. Fay, Cambridge Port. 
156s 34 i “George Bond. 


157 Linden Path. Charles ‘Tappan. 
158 Indian Ridge Path. Samuel G. Williams. 
159 Linden Path. William Austin, Lowell. 


160 Holly Path. (450 ft.) George W. Crockett. 
161 Walnut Avenue. Thomas B. Wales. 

162 6s Frederick A. Henderson. 
163 6 James S. Sweet. 

164 “cc 6c 


165 Walnut Avenue. 
166 6c 66 
167 Violet Path. 
168 Walnut Avenue. 
169 6c 6c 
170 Laurel Avenue. 


171 66 73 
172 Walnut Avenue. 
173 66 ee 
174 6c 66 
175 6 ce 
176 6c 3 
177 66 66 
178 66 6 
179 66 “cc 


180 Central Square. 
181 Central Avenue. 
182 Mountain Avenue. 


183 Larch Avenue. 
184 Rose Path. 
185 (73 13 

186 (13 66 

187 (74 of 

188 73 (73 

189 6c (73 


190 Woodbine Path. 
191 Ivy Path. 

192 Violet Path. 

193 Ivy Path. 

194 Moss Path. 

195 Alder Path. 

196 «  « (400 ft.) 
197 6 ce 

198 6c 6é 
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James T. Austin. 


Frederic Tudor. 
Zachariah Hicks. 


Mary Stuart, Orono, Maine. 
Shepherd H. Norris. 
Daniel Denny. 

W. B. Lang. 

Alden Bradford. 

Richard Fletcher. 

James Gould, Charlestown. 


James Savage. 

Elijah Cobb. 

H. ADAMS’? MONUMENT. 
SPURZHEIM’S MONUMENT. 


James Boyd. 


Joseph Coolidge. 
George Whittemore. 
Elijah N. ‘Train. 
Horace Scudder. 
William Ingalls. 
Benjamin Adams. 
Abraham Biglow, Philadelphia. 
John P. Rice. 

John B. Brown. 
Abel Kendall, Jr. 
George Darracott. 
Benjamin Dodd. 
John Kuhn. 

Nathan Appleton. 
John Nazro. 


199 Alder Path. 
200 6c 66 

201 Lily Path. 

202 Locust Avenue. 
203 Central Avenue. 
DOA, 66 oe 
905 3 73 


9206 66 66 
207 Beech Avenue. 
- 908 66 66 
209 6c 3 
ao10 éc 66 
911 66 66 
912 66 66 
213 6 ‘ec 
D4, 13 6c 
215 Willow Avenue. 
216 66 66 
Vai 73 6c 
218 6c cc 
a19 66 66 
290 «6 13 
9291 6“ 6c 
222 Oak Avenue. 
DORE ks 73 
224, Sumac Path. 
D5 66 66 
296 6c (73 
227 Walnut Avenue. 
298 66 66 
999 ce 66 
230 “c “c 
931 6c 6c 
232, 66 6c 
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Thomas Hill. 

Francis C. Gray. 

Josiah Daniell. 

John Farrar, Cambridge. 

Benjamin Fiske. 

Robert W. Wardell, E. Cambridge. 
Joseph W. Alden. 

John A. Merritt, New Orleans. 
Henry Kinsley. 


Charles Brooks. 
Samuel F. Coolidge. 
J. A. Smith. 
Gurdon Steele. 
Benjamin A. Gould. 
Thacher R. Raymond. 
Ozias Goodwin. 
Charles W. Taylor. 
John Lowell, Jr. 
Thomas Curtis. 
Josiah M. Jones. 
William Marshall. 
Joseph H. Thayer. 
Joseph Tuckerman. 


James Means. 
Irene Pratt, Waltham. 


Francis Gardner. 


James Brown, Cambridge. 


233 Walnut Avenue. 
D3, 66 66 
935 66 (q3 


236 Mountain Avenue. 


937 (a3 13 
238 Myrtle Path. 
39 3 (3 

YAO 13 (%3 

241 Woodbine Path. 
242. Lily Path. 

243 Woodbine Path. 
244, Ivy Path. 


DAB % 66 

246 Lily Path. 
Da «6s 66 

DAG «ee 66 

249 Orange Path. 
250 66 66 
251 Cypress Avenue. 
D252, 66 66 
253 Cedar Avenue. 
Dasy:h 66 66 
955 “ “ 
956 66 66 
D657 ce 6 
258 (G3 6c 
259 66 66 
960 66 66 
261 Cypress Avenue. 
962. 66 (73 
963 (3 66 
264 66 6c 
965 74 13 


266 ce 6c 
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Elizabeth Watson. 


Thomas W. Ward. 


William J. Whipple, Cambridge. 


Joseph W. ‘Taylor. 

Oliver Pelton. 

Edward M. Richards, Dedham. 
Marion S. Livermore. j 
Peleg Churchill. 

Francis C. Lowell. 

Otis Daniell. 

James Arnold. 

Jacob Bender. 

Thomas G. Lee, Charlestown. 
William W. Parrott. 

Robert T. Paine. 

Joshua Emmons. 

Joel Thayer. 

John Hooton. 


Nathaniel Hammond. 
Asher Benjamin. 


George B. Osborn. 
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267 Cypress Avenue. 


968 6c 6c 

209 & Isaac Dana, Watertown. 
970 (73 66 

271 & David Kimball. 

BD) 66 66 

aie “ Cornelius Cannon. 

274 es Joseph Hay. 

275 Walnut Avenue. John Henshaw. 

276 «& és Charles Henshaw. 

ON ET) 6c 6c 

278 Laurel Avenue. 

979 6c 6c 

280 Orange Path. 

281 «& “ Zelotes Hosmer. 

Boe. 79 sc Jonathan Forbush. 

283 = *& ee Jonathan Brown, Jr. Charlestown. 
D8, 66 3 

285 Walnut Avenue. Edward Miller. 

286 66 6c 

987 66 66 

288 Mountain Avenue. 

289 Locust Avenue. Charles L. Thayer. 
290 Chestnut Avenue. Francis Carnes, Paris. 
291 Jasmine Path. Charles T. Hildreth. 
OD et “ David Parker. 

293 Holly Path. Enoch Patterson. 

204° « sc Eliza Johnson, Charlestown. 


295 Poplar Avenue. Robert Knox, Charlestown. 
296 Willow Avenue.(450 ft.) JosephN. Howe, Jr., E.Cambridge. 


st id es Samuel Salisbury, East Cambridge. 
298 Larch Avenue. Samuel A. Shurtleff. 
299 Locust Avenue. George W. Adams. 


300 « ee William H. Montague. 


20 


301 Mountain Avenue. Thomas Hastings, East Cambridge. 
302 Beech Avenue. Elisha Haskell. 
303 Linden Path. Jabez Fisher. 


304° “ 66 Jesse Bird. 

305° “ George D. Carter. 
306 = ¢* ee Michael Tombs. 
307. « (436 ft.) John Tappan. 


308 66 66 


Henry Edwards. 


309 Catalpa Path. (384 ft.) John Davis. 

Slog es “ (384 ft.) William Sturgis. 

311 Indian Ridge Path. William Simmons. 

Sine te 4 Samuel Whitwell. 

313 Narcissus Path. Joseph Story, Cambridge. 
314 Cypress Avenue. George T. Richards, Paris. 
315 Central Avenue. Henry Davis. 

316 Indian Ridge Path. George W. Brimmer. 

OLA we 4 ‘s Henderson Inches. 

one. 7% sg «© Thomas Motley. 

319 Beech Avenue. Leonard Stone, Watertown. 
320 Ivy Path. John Tyler. 

321 Chestnut Avenue. George G. Channing. 

322 ue Ms William E. Channing. 

323 North of lot 318. Charles Lowell. 

324 Chestnut Avenue. — Proprietors of Tremont House. 
325 Indian Ridge Path. W.M. Pomroy, Jr. Watertown. 
326 Sumac Path. George Parkman. 

327 Iris Path. Shadrach Robinson. 

328 Mountain Avenue. Thomas Boyd. 

329 Beech Avenue. William Stone, Watertown. 
330 Amaranth Path. (1200 ft.) Harvard University. 
331 Alder Path. Abraham Howard. 

332 * = R. D. C. Merry. 

333 Indian Ridge Path. Nathaniel Francis. 

334 a « Abbott Lawrence. 
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335 Primrose Path. (305 ft.) 
336 “ (310 ft.) 
337 66 66 


338 “ c George W. Lewis. 
339 “ “ Edward L. Stevens. 
340 e “ David Davis. 


3-41 “ (345 ft.) 

342 & «(363 ft.) 

343 #6 “ Joseph Foster. 
344 Indian Ridge Path. 

845 66 73 66 (363 ft.) 


8346 CG 3 13 

347° é “¢ (304 ft.) 

348 és “(320 ft.) 

349 Linden Path. Charles Barnard. 
350 Indian Ridge Path. 


ear - «© ~~ William H. Odiorne, C. Port. 
352 Narcissus Path. Stephen White. 


353 a - James W. Paige. 

354 és ss John W. Fenno. 

355 “ a John W. Fenno. 

8356 a ue Henry Grew. 

357 a oe Caleb Chace. 

358 te “ William W. Stone. 

359 n cl Henry B. Stone. 

360 6 4 Enoch Train. 

361 & és John W. Webster, Cambridge. 
362 ~ a Benjamin V. French. 

363 . - H. A. S. Dearborn. 

364 n 4 Henry Oxnard. 

365 « 4 Nathaniel Hobart. 

366 xt de John Ware. 

367 ae 46 Hiram Hosmer, Watertown. 


368 & “ Samuel F. Morse. 
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369 Narcissus Path. (403 ft.) Benjamin Rich. 


370 ig « (510 ft.) Hugh R. Kendall. 

371 Ks “¢ (510 ft.) Amos Sawyer. 

372 a: “ David Woodman, Jr. 

373 sc ff Isaac Livermore, Cambridge Port. 
374 “ “ Isaac Livermore, Cambridge Port. 
3715 ce a: Alexander Meldrum. 

376 ee Ke John Phillips, New York. 

377 « gs D. Haggerston, Watertown. 

378 se ‘6 Thomas Smallwood, Newton. 

Oo ees x Francis Winship, Brighton. 

380 “ ¢ William P. Winchester. 

381 se cs Dennis Brigham. 

382 as xe James L. L. F. Warren. 

383 6 se William E. Blanchard. 

384 s “(462 ft.) Nathaniel Faxon. 

385 se ss Melancthon Smith. 

386 ee at John Lamson. 

387 Alder Path. Josiah Lane. 

388 « se Nathaniel H. Emmons. 


389 Green Brier Path. (325 ft.) Thomas B. Curtis. 
390 Amaranth Path. Henry Andrews. 


391 Alder Path. John Bryant. 
392 Oak Avenue. Charles Scudder. 
te a us Mary Prichard. 


394 Indian Ridge Path. (494 ft.) Martin Brimmer. 
395 ants fe «© Elizabeth Inches. 
396 Corner of Rose and 
Sweet Brier Path. (463 ft.) Josiah Quincy, Cambridge. 
397 Rose Path. Z. Cook, Jr. 
398 Ivy Path. (380 ft.) Robert Waterston. 
S00" (380 ft.) Francis Watts. 
400 Beech Avenue. Benjamin Brown. 
A401 Ivy Path. (380 ft.) Hercules M. Hayes, New York. 
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402 Vine Path. Samuel Downer, Dorchester. 
403 Sweet Brier Path. Thomas Simmons, Roxbury. 
A404 +6 ¥ “3 Supply C. Thwing, Roxbury. 
405 « <e te Charles Hickling, Roxbury. 
406 Linden Path. Levi Thaxter, Watertown. 
407 Ivy and Aster Paths. (511 ft.) George Hallet. 
Baris FAR AL, aie “(645 ft.) Joshua Blake. 

409 Indian Ridge Path. (396 ft.) Samuel Greenleaf. 
410 Linden Path. John Downes. 

411 Cedar Fill. (592 ft.) Samuel Appleton. 

412 Walnut Avenue. Arthur French. 

413 Willow Avenue. Josiah P. Cooke. 

Al4  «& ms Joseph Whitney. 

415 Ivy and Hemlock Paths. Hezekiah S. Kendall. 
416 Indian Ridge Path. Chandler Robbins, M. D. 
ld «« Henry Loring. 

418 Willow Avenue. (400 ft.) Jeremiah Mason. 


419 Holly Path. Alonzo Crosby. 

420 Central Avenue. Sarah W. Holbrook, Roxbury. 
a e Jonathan Winship, Brighton. 
Mee “ Ann D. Story Cambridge Port. 
423 Indian Ridge Path. Chandler Robbins, Rev. 

424. 6 ‘6 “© = David Francis. 

425% “ «Thomas Davis. 

426 Cedar Avenue. James L. P. Orrok. 

427 Sumac Path. John Adams. 

A428 «& 6 Amos Stevens. 


429 Locust Avenue. Temperance C. Colburn, Lowell. 
430 Poplar Avenue. Isaac B. Wait. 

431 Indian Ridge Path. Alexander Wadsworth. 

432 Catalpa Path. (952 ft.) Thomas Dowse, Cambridge Port. 
433 Narcissus Path. C- DURGIN’S MONUMENT. 
434 Ivy Path. Pierce Butler, Philadelphia. 

435 Hawthorn Path. Albert C. Fearing. 
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436 Indian Ridge Path. (484 ft.) Dwight Boyden. 
437 Ivy Path. Francis Merrifield. 
438 Indian Ridge Path. (506 ft.) Enoch Patterson. 
ae) Nga a se Charles B. Shaw. 
AAQ a «Ezra Chaffee. 
441 Locust Avenue. George Ticknor. 
442 Poplar Avenue. (345 ft.) G. J. Van Brunt. 
443 Green Brier Path. (325 ft.) Charles P. Curtis. 


4A4 Ivy Path. Henry B. Townsend. 
445 Yarrow Path. James F. Curtis. 

446 Cypress Path. George Cummings. 
AAT Ivy Path. Robert Farley. 


448 Iris Path. (400 ft.) James K. Mills. 
449 Alder Path. (463 ft.) Samuel Pond. 
450 Narcissus Path. James B. Richardson. 


451 “ My Andrew T. Hall. 
452, Willow Avenue. Jacob Sleeper. 
5S. ~ a Thomas J. Lee. 


454 Holly Path. (360 ft.) S. H. Babcock. 
455 Rosemary Path. Z. B. Adams. 
456 Indian Ridge Path. Abbott Lawrence. 


457 Hemlock Path. Benjamin Loring. 

458 Willow Avenue. George Winslow, Malden. 
459..Holly Path. John Suter. 

460 Central Avenue. Joseph Hartt. 

461 Ivy Path. Charles Wyeth, New York. 
462 Willow Avenue. Aaron Baldwin. 

463 Hemlock Path. John Hooper. 

464 Woodbine Path. (502 ft.) Samuel Appleton. 
465 i «(495 ft.) Samuel Appleton. 
466 Hawthorn Path. (537 ft.) Samuel Appleton. 
467 ss “(757 ft.) Samuel Appleton. 


468 Woodbine Path. (476 ft.) Samuel Appleton. 
469 a “(442 ft.) Samuel Appleton. 


470 Beech Avenue. 
471 Walnut Avenue. 


472 Sweet Brier Path. 


473 Beech Avenue. 
A474 6c 66 

475 Jasmine Path. 
476 Willow Avenue. 
477 Vine Path. 

478 Holly Path. 
479 Hemlock Path. 
480 6c 6c 
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(400 fi.) Ephraim Marsh. 


W. F. Richardson. 
John G. Gibson. 
Jesse Putnam. 
William H. Foster. 
Isaac Scholfield. 
Edward Cruft. 
Mary Porter. 

John C. 'Tebbetts. 
Alexander Young. 
Walter Farnsworth. 


481 Beech Avenue. 
482-Rose Path. 

483 Central Path. 
484 Osier Path. 
485 Willow Avenue. 
A486 (43 &c 


Charles Harrod, New Orleans. 
Nathaniel W. Appleton. 
Obadiah Parker, New York. 
William Smith, Lowell. 
Alpheus Cary. 

Joseph Ballister. 

487 Lily Path. David W. Barnes. 

488 Rose Path. George Putnam, Roxbury. 
489 Cypress Avenue. (625 ft.) William Lawrence. 


490 “¢ (625 ft.) Amos Lawrence. 

HOD “ (625 ft.) Samuel Lawrence. 
ae *¢ (625 ft.) Abbott Lawrence. 

493 Hemlock Path. John Lewis Russell, Salem. 
494 Ivy Path. William R. Lee. 


495 Primrose and Indian 

Ridge Paths. (424 ft.) 
496 Beech Avenue. Henry H. Tuckerman. 
497 Willow Avenue. Israel Lombard. 
498 Central Avenue. Stillman Lothrop. 
499 Poplar Avenue. (418 ft.) John A. Page. 
500 Lily Path. Charles Holmes, Chelsea. 
501 Poplar Path. Ebenezer Smith. 
502 Lily Path. Ezra C. Hutchins. 
503 Willow Avenue. Thomas Haven. 

4 


504 Willow Avenue. 


505 


66 


66 
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Thomas Bagnall. 
Joseph Mariner. 


506 Rose Path. (510 ft.) John P. Thorndike. 

507 Willow Avenue. (450 ft.) Thomas G. Atkins. 

« (400 fi.) 

« (340 ft.) Simon Greenleaf, Cambridge. 
« (420 ft.) Jonathan French, Jr. 

« (420 ft.) Aaron D. Weld. 


508 
509 
510 
511 
512, 
513 


514 Central Avenue. 
515 Beech Avenue. 


516 
517 
518 
519 
520 
521 
522 


6G 


6é 


Lowell Mason. 
John A. Underwood, New York. 


Edward C. Tirrell. 


Samuel Fales. 

Thaddeus Nichols, Jr. 

James D. Green, East Cambridge. 
James Haughton. 

Danie! Hammond. 


523 Amaranth and Rose Paths. (250 ft.) Thomas C. Smith. 


524 
525 
526 


527, 


528 
529 
530 


531 Rose Path. 
532 Olive Path. 


533 
534, 
535 
536 
537 
538 


cc 


« (420 ft.) John F. Loring. 

“ (352 ft.) Samuel Cabot. 

“ (360 ft.) 

“ (345 ft.) Edward Brooks. 

« (453 ft.) John W. Boott. 

“« (345 ft.) Sarah Lee. 
(340 fi.) 


Benjamin R. Curtis. 


Peter Harvey. 


Richard W. Bayley. 


Q7 
539 Beech Avenue. 


540 6é 66 

54] (73 66 

542 «& “ Seth Simmons. 
543 “ Mary Ann Keith. 
544, 6c 73 

545 > e Lucy Howard, Dorchester. 
546 Olive Path. 

547 66 

548 « 6c 

549 « 66 

550 6c 6c 


551 Indian Ridge Path. George C. Wilde. 
552 Henry H. Huggeford. 
553 Linden Path. (320 ft.) Franklin Haven. 


554 Hazel * George Searle. 

555 Holly Emery Willard, Brighton. 
556 Willow Avenue. Joseph West. 

557 Dell Path. John Prince, Roxbury. 


558 Central Avenue. Stillman Willis. 
559 Snowberry Path. (450 ft.) William B. Reynolds, 


560 Alder “ (420 ft.) Daniel L. Ware. 
561 Central Avenue. Loyal Lovejoy. 

562 Beech a Augustus S. Holmes. 
563 Lily Path. William Greenough. 
Saeed John Gardner. 


565 Willow Avenue. Johnson Colby. 

566 Hemlock Path. Josiah Loring. 

567 Indian Ridge Path. Samuel S. Curtis. 

568 between Locust and Beech. Thomas J. Lobdell. 
569 Dell Path. George F. Guild, 

570 Central Avenue. Gedney King. 

571 Indian Ridge Path. Charles Brown. 

572 Willow Avenue. Elisha Crocker. 

573 Woodbine Path. (400 ft.) Phineas Upham. 
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574 Woodbine Path. (400 ft.) Robert Hooper, Jr. 
575 Pilgrim Path. (1600 ft.) George C. Shattuck. 


576 Ivy Path. Theodore Chase. 

577 Snowberry Path. (1020 ft.) Henry Blaney. 

578 Violet Path. Mary Goddard. 

57Om ey Robert B. Storer. 

580 Indian Ridge Path. (399 ft.) Henry W. Longfellow, 
Cambridge. 

581 Alder Path. Thomas Wetmore. 

582 Aster Path. Joseph E. Worcester, Cambridge. 

583 Moss Path. Levi Bartlett. 


584 Indian Ridge Path. (860 fi.) Samuel French. 
585 Central Avenue. John Simmons. 
586 Cypress Avenue. John A. Kenrick, Newton. 


587 Moss Path. MURRAY’S MONUMENT. 
588 Snowberry Path. Samuel D. Ward. 
589 Rosemary Path. RECEIVING TOMB. 


590 Osier Path. (430 ft.) Charles Frederic Adams. 
591 Cypress Avenue. (450 ft ) Rosanna Lamb. 
592 Mayflower Path. James Phalen, Providence. 


593 Myrtle Path. Alicia Boylston, Roxbury. 
594 Beech Avenue. Albert Griswold. 

Doom ot be James Derby, Brunswick, Me. 
596 Pilgrim Path. Charles Torrey. 

597 Aster Path. Daniel Oliver, Cambridge. 


598 Cypress Avenue. Eliza Gould. 

599 Pilgrim Path. (411 ft.) Jesse Shaw. 

600 ** « (398 ft.) Alanson Rice. 

601 «* “ Samuel Quincy. 

602 Hemlock “ (200 ft.) Chandler R. Humphrey. 
603 Mountain Avenue. Charles F. Bradford. 


604 Central 6 John Trull. 
605 * 66 John M. Barnard. 
606 * “c David Barnard. 


b0te *¢ (341 ft.) William Parsons, 
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608 Central Avenue. (341 ft.) Theophilus Parsons. 
609 Cypress Avenue. * Jabez Ellis. 

610 Pilgrim Path. (385 ft.) Thomas Haviland. 
611 Cypress Avenue. Samuel Topliff. 

612 Green Brier Path. John A. McGaw. 


613...“ “ Samuel H. Walley, Jr. 

614 between Locust and Beech. Sereno Fisk, Billerica. 
615 Olive Path. Francis Alger. 

616 Walnut Avenue. Daniel K. Hall. 

Gila “ Charles Henderson. 

618 Beech Avenue and. Narcissus Path. Julius A. Palmer. 
619 Orange Path. Elmer Townsend. 

620 Olive §- Myrtle Paths. Mary Wise. 

621 Fir Avenue. Andrew W. Blanchard. 

622. Yarrow Path. John P. Robinson. 

623. «& & William H. Keith. 


624 Walnut Avenue. John B. Russell. 


A DIRECTORY 


TO THE AVENUES AND PATHWAYS. 


AVENUES. 
Beech leads from Central to Poplar. 
Cedar «© 6) Cypress to Walnut. 
Central « the Gate to Walnut. 
Chestnut «© Mountain to Poplar. 
Cypress « = & = Central to Walnut. 
Citron «© = « =~ Oak to Magnolia. 
Elm «  « Pine to Pine. 
Fir « « Elm to junction of Walnut and Cy- 

press. 

Garden «© « Maple to Central. 
Larch «© ~=Poplar to Maple. 
Lime « 4 Maple to Maple. 
Laurel s¢ )~ Walnut to Walnut. 
Locust «© = «& = Poplar to Beech. 
Magnolia «¢ ¢ Mountain to Maple. 
Maple «  « J,arch to Garden. 
Mountain «© «© ~Chestnut round Mount Auburn. 
Oak «  « Magnolia to Willow. 
Pine «= «© ~~ Cypress to Central. 
Poplar «  « ~©Central to Chestnut. 
Spruce «© = «~~ Pine to Walnut. 
Walnut «© = ~=©Central to Mountain. 


Willow «¢ & ~Poplar to Poplar. 


Alder 
Aster 
Amaranth 
Almond 
Aloe 
Catalpa 
Clematis 
Dell 


Fern 


Green Brier 


Hawthorn 
Hazel 
Hemlock 
Holly 


Indian Ridge 


Iris 
Ivy 


Jasmine 


Lilac 

Lily 
Linden 
Lotus 
Mayflower 


Myrtle 
Moss 


Narcissus 


Olive 
- Osier 
Orange 
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FOOT PATHS. 


leads from Locust Avenue to Poplar Avenue. 


66 


66 


Vine to Ivy Path. 


encircles the crown of Harvard Hill. 


leads from Indian Ridge to Indian Ridge. 


Indian Ridge to Lime Avenue. 

Indian Ridge to the same. 

Magnolia Avenue to the same. 

Vine to Ivy and Vine Paths. 

Mountain to Walnut Avenue. 

Pine to Fir. 

encircles Juniper Hill. 

Mountain Avenue to Rose Path. 

Poplar Avenue to Ivy Path. 

Poplar Avenue to Ivy Path. 

Central to Larchand Maple Avenues. 

Moss to Ivy Path. 

Poplar Avenue to Woodbine Path. 

Chestnut’ Avenue to Hawthorn 
Path. 

Willow Avenue to Indian Ridge. 

Poplar Avenue to Woodbine Path. 

Beech Avenue to the same. 

Magnolia Avenue to Clematis Path. 

Gate by north side of Pond to Gar- 
den Avenue. 

Chestnut Avenue to Hazel Path. 

Laurel Avenue to Ivy Path. 

Willow Avenue to Alder and Catal- 
pa Paths, around Forest Pond. 

Myrtle to Sweet Brier Paths. 

Willow Avenue to Indian Ridge. 

Walnut Avenue to the same. 


Primrose 


Pilgrim 
Rose 
Rosemary .« 
Sumac 
Sweet Brier 
Snowberry 
Violet 
Vine: 
Woodbine 
Yarrow . 
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leads from Mayflower, south side of Garden 
Pond. 
“© « Walnut Avenue to Spruce. 
encircles Harvard Hill. 
leads from Jasmine to Hawthorn Path. 
«©  « Moss to Violet Path. 
«©  & Chestnut Avenue to Hawthorn Path. 
« Central to Pine Avenue. 
«© « Walnut Avenue to [vy Path. 
“«¢  ¢ Moss to Iris Path. 
encircles Cedar Hill. 
leads from Green Brier to Fir. 
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REPORT. 


Tur Constitution of the Society has made it the duty of the 
Council to furnish at each annual meeting, an account of their 
proceedings during the previous year,—and custom has added 
that of presenting, at the same time, such views and statements 
of the condition and prospects of the cause, throughout the 
Commonwealth, and elsewhere, as are calculated to inform, 
encourage, and animate their associates in this great moral en- 
terprise. 

To this latter branch of our Report, we address ourselves, 
at the present time, with peculiar satisfaction, persuaded, that 
at no former period,'has the temperance reformation offered 
more to excite the congratulations and perseverance of its 
friends, whether we regard its actual attamments, or the proba- 
bilities of its ultimate success, and whether we view it at home 
or abroad. In foreign countries,—where this reform is yet in its 
infancy, compared with its standing among us,—where the zeal 
and action of its apostles are yet stimulated by the novelty of 
the subject, and the field of their benevolent labors remains 
almost untouched, the same rapid and remarkable progress 
has taken place of late, as signalised the first vigorous efforts 
in its behalf here. 

In those nations where prescription, and the authority of 
distinguished individuals and classes have more influence than 
they do with us, there are some facilities for the advancement 
of such a cause, especially if it can once be commended to the 
favorable regard of the influential, which we cannot command ; 
facilities, which, in no small measure, counterbalance the ad- 
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vantage afforded us in the more general intelligence, and exten- 
sive habits and opportunities of reading, existing among our 
own citizens. 

We refer to this fact, particularly, because there is one source 
‘of this authority and influence, common to our own country and 
many others, which we have not yet succeeded in making trib- 
utary to the temperance reform. The wealthy classes, in this 
country, are the arbiters of fashion, and formers of the popular 
manners and taste ; and every one knows how largely these are 
concerned in the formation of intemperate habits. The influ- 
ence of conspicuous public station, of professional character, 
and of the most commanding talent of the nation, has been very 
generally given to our cause. Presidents, governors, and sena- 
tors—the bench and the bar—physicians and the clergy—have 
enroled their names among its friends, and publicly pledged 
themselves to its promotion. But a portion of the rich, espe- 
cially in our cities and Jarge towns, have not yet afforded it the 
peculiar influence of their condition ; an influence, compared 
with which, in reforming popular customs and manners, the 
authority of political, professional and even religious superiory 
is inconsiderable. Give us this—let the example of the rich 
be such as to discountenance altogether the use of the means 
of intoxication, as. an elegant and enviable luxury, and the 
cause of temperance will have all, and more than all the advan- 
tage here, it derives from the codperation of the noble, and 
titled, and powerful aristocracy of other nations. 

But, returning to our general view of the temperance reform- 
ation, we shall find that at home, in this commonwealth, although 
there has been somewhat less activity among its promoters the 
past year, than in some former periods, the fruits of those ef- 
forts have been showing themselves in various beneficent forms, 
and in some places, with the most encouraging abundance. All 
sound principles, whether in morals, economy, or politics, possess 
a self-propagating energy, and when once introduced into com- _ 
munities, go on extending themselves, acquiring new disciples 
and advocates, without the aid of those who originally inculca- 
ted them, whose philanthropy is not unfrequently rewarded by 
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Atnessing a degree of progress thus effected, which was not 
only unexpected, but even perhaps unattainable, by their con- 
tinued instrumentality. 

The doctrines of the temperance reformation, moreover, re- 
commend themselves most powerfully, by their manifest prac- 
tical utility—a favorite test of all things at the present day. 
In every department of philosophy, there are some principles, 
which, although true and excellent in the abstract, are not fit 
for immediate and universal application ; and their self-extending 
power, therefore, often produces mischievous consequences. 
But those we would inculcate, not only are good, but do good, 
and only good, wherever they are faithfully applied. They 
“work well’ at all times, and under all circumstances. We 
teach, for example, that, for persons in health, intoxicating drinks 
are never necessary or useful ; that m every situation and con- 
dition of life, men are better without them ;—better in health, 
in’ intellect and in temper. ‘“ And so it is,” declare the hun- 
dreds and thousands, who have tried the experiment, and 
changed their habits in this particular; “we are better for the 
change, more capable of labor, endurance, thought, and happi- 
ness than before.”” This is the universal testimony, and all 
continue constant in it, unless, yielding to some unfortunate 


suggestion from within or without, an individual relapses, and by 
the use of the besotting draught, becomes subject to the old de- 


lusion of its usefulness. 
Again, we teach that dram shops, Ae tippling houses, wheth- 


er of high or low degree, are nuisances, producing and perpetu- 
ating, in every commuuity where they exist, the worst personal 
and social evils. ‘And so it is,” responds every town and 
village—and happily they are numerous—where the traffic in 
spirituous drinks has been suppressed. “ The contrast between 
our present and former condition is manifest and delightful ; and 
it is past a doubt, that the order and tranquility of our commu- 
nity, the advantages of good neighborhood, and the general 
thrift, have been signally promoted by the change.” ‘The 
closest inquiry, justifies us in saying, that there is no exception 
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to this testimony. We cannot learn of a single town, which 
has reestablished the traffic, after it has once been discontinued. 

On these two fundamentat positions of the temperance 
scheme, the argument from experience is conclusive and com- 
manding ; the doctrines have ever demonstrated their own value, 
and the legitimate consequences of their faithful application, 
verify the scripture, “that wisdom is justified of her children.” 

If there have been few societies added to our organization, 
the past year, and a small number of names gathered to the roll 
of our members, the principles of the reform have evidently 
been gaining favor and respect among those who are not for- 
mally associated with us, and are fast establishing their rightful 
authority in the public mind. 

This may be observed in the respectful tone of conversation 
and of the press, on the subject of temperance ; in the crowded 
and attentive assemblies, wherever public expositions of its doc- 
trines are offered ; in the reluctant conformity to its requisitions 
of those whose only impulse to good seems to be a deference 
to public opinion ; in the freedom with which the manufacture 
and sale of intoxicating drinks may be discussed, and their true 
moral character and tendencies exposed; in the readiness of 
magistrates to exercise their official responsibilities in the same 
behalf, and, particularly, in the unanimity with which legislative 
bodies, always especially slow and circumspect in action on this 
subject, have lately distinguished themselves by the enactment 
of strong and salutary restraints on the traffic in intoxicating 
drinks, which nothing but the conviction of a prevalent corres- 
ponding public sentiment would have been thought to justify. 

In every undertaking, especially where a certain degree of 
bustle and excitement, are essential to its successful conduct, it 
is good, as well as necessary, to have periods of relaxation, and 
intermitted effort. Humanity, at its best estate, will tre in the 
best cause, and in obedience to such natural laws, is always to 
be found the truest policy of the beings to whose constitution 
they belong. Retiring a little from the field of controversy, and 
permitting the enthusiasm of conflict to subside, we obtain more 
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definite views of our actual position end relations, as well as of 
the strength or stratagem of the adversary, and are thus ena- 
bled to form wise plans, while acquiring new vigor for a fresh 
attack. 

If the promoters of temperance have improved the past year 
in this manner, by observing the present condition of the enter- 
prize they have undertaken to conduct, appreciating its real 
merits and actual progress, noting the obstacles to its further 
triumphs, and invigorating themselves for future action, their 
comparative inactivity, resulting in no inconsiderable degree 
from the unhappy state of the times, which has brought more 
or less embarrassment on every enterprise, is not to be regretted. 

But this inactivity has only been comparative, and by no means 
universal, nor any where such as to indicate a depreciation of 
confidence in the paramount claims of the cause, nor in the 
probability of their final recognition, by all who desire the re- 
formation and improvement of their species. 

The Council have held frequent meetings during the year, 
and anxiously watched for opportunities to employ the means 
at their command, for the advancement of the important inter- 
ests confided to them by the society. 

Those means are of three kinds: THE SERVICES OF AGFNTS, 
THE PUBLICATION AND DISTRIBUTION OF TRACTS, AND THE 
HOLDING OF PUBLIC MEETINGS, wherein, by lectures and dis- 
cussions, the principles and doctrines of the cause are inculcated. 


AGENTS. 

Ever since the reorganization of the society, the great desid- 
eratum for its efficient operation, has been a well-qualified per- 
manent agent, who should devote his whole time to the business 
of the society, and who, in addition to such gifts of eloquence or 
rhetoric, as would render him an able advocate of temperance 
principles, by tongue or pen, should possess experience and ad- 
dress in managing the details of business, so as to give prompt 
and complete effect to all the measures of the Council. What 
the Board have done, in other years, on this subject, their pre- 
vious reports have informed you. In addition to continued 
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private search and inquiry fora suitable person, they have lately 
advertised for an agent, in the religious newspapers; but as yet 
with no satisfactory effect. During the past year, three tem- 
porary agents have been employed in different parts of the state ; 
but their reports do not, of course, furnish the materials for a 
complete account of our present organization, nor such a collec- 
tion of facts as will enable us to offer a satisfactory abstract of 
the statistics of the cause. 

In the latter part of June, Mr. Kittredge was sent into the 
county of Norfolk, as an agent of this society. He visited all 
the towns in the county, lectured repeatedly, conferred with the 
leading friends of the reform, and collected such facts as he 
supposed would aid the operations of the society. He finished 
this tour of duty in August, and finding his infirm health, a dis- 
qualification for further service, resigned the agency at that time, 
He says, “there is, throughout the county, an excellent feel- 
ing in relation to the reform, and public sentiment has settled 
down strongly in its favor. There is, nevertheless, but little 
apparent activity, from the fact, that the subject is much worn, 
and the necessity for active effort is not felt; the interest of the 
reformation being supposed to be secured. No licenses for the 
sale of ardent spirit have been granted in this county, the pres- 
ent year, and I think but little is sold.” 

Since Mr. K’s visit, the county of Norfolk has been the scene 
of a violent struggle to nullify the determination of the commis- 
soners, not to grant any licenses for the sale of spirituous liquors. 
This determination was declared to be an unlawful exercise of 
their discretionary authority, and a remonstrance, to this effect, 
was sent to the legislature, by the citizens of one of the most 
populous towns in the county. The committee, to whom the 
subject was referred, held several public sessions for a hearing 
of the parties, and carrying the investigation beyond the partic- 
ular subject assigned to them, they examined, at great length, 
by means of witnesses under oath, the practical effect of the 
present license laws, in various parts of the commonwealth, and 
particularly, as to the effect of the total suppression of the traf- 
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fic in towns who were happily rid of it. The examination elic- 
ited a great deal of valuable information, and led the committee 
~ to report a Bill, in which the position of the Norfolk Commis- 
sioners was declared to be conformable to a right interpretation 
of the law, and containing some other provisions highly fa- 
vorable to the establishment of the doctrines of this society. 

The Bill became a law, with very little opposition in 

ither branch, and appears to be generally regarded as a most 
valuable addition to our license code.. During the excitement 
attending the proceedings referred to in Roxbury and the neigh- 
borhood, and afterwards, the friends of temperance there spared 
no pains to promulgate and recommend their principles, in pub- 
lic meetings, by lectures, &c., in which efforts they were aided 
by the Council of this society. The-happy result has been, as 
we believe, not only to sustain the magistrates, but also to ex- 
tend the reformation, and multiply its friends in every part of 
the County. 

In the course of the last winter, Mr. Samuel Whitcomb was 
commissioned as an agent of the society, and sent into the 
counties of Hampshire, Franklin and Hampden. He labored 
and lectured there about two months, with commendable dili- 
gence, and a good measure of advantage to the cause, He vis- 
ited upwards of forty towns and villages, and delivered thirty 
lectures. So far as his observation extended, the temperance 
organization, in that region of the commonwealth, was very 
complete, its management in the hands of wise and influential 
men, and a general spirit prevalent, favorable to its progress. 
At the conclusion of his report, referring to an alarming political 
evil of intemperance, first distinctly brought to public view by a 
former agent of*the society, in an account of his observations 
among the interior towns—the mortgaging of estates, and the 
loss of freehold occasioned by the vice—Mr. W. observes, “ As 
a general remark, I am delighted to say, that but few tenants 
live in old Hampshire. Most of the families yet occupy their 
own houses. May God in mercy grant that that genius of ar- 
istocracy and despotism, intemperance, may not rob them, as 
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it has so many of our lower and shore towns, of the homesteads 
and inheritance of their fathers.” 

In December last, Mr. F. W. Choate, was employed as an 
agent, for a limited time, in the county of Barnstable. The 
most interesting portions of his report, are already before the 
public, in company with the eloquent address of Dr. Channing, 
at the simultaneous meeting. Judging from that report, we 
should think the reform more thorough and complete in that 
county, than in any other part of the state. He visited every 
town but one, and found about forty societies, with above three 
thousand members. No licenses are granted, and no spirit 
can be obtained, except what is brought in the packets from 
Boston. 

Under the present division of our Report, we must notice the 
valuable services of several gentlemen who have been employed 
by the Council occasionally, as lecturers, in various places. 
In this way, the Rev. Messrs. Taylor, Whittemore, Colman, 
and Brownson have done much for the cause, by eloquent and 
convincing expositions of its doctrines, and impressive appeals 
in its behalf, which cannot have been made in vain. Some of 
these gentlemen have been partially compensated for their la- 
bors, from the exhausted treasury of the society. But their 
chief reward, and one more precious to themselves than the 
most lavish pecuniary remuneration, will be found in the con- 
sciousness of having employed their distinguished gifts, in the 
service most acceptable to the divine bestower of them ; that 
of enlightening, reforming, and improving their less favored 
fellow-men. 

It is our grateful duty, however, to bespeak for them the 
thanks of the society, and to present those of the Council, in 
this public manner. 


TRACTS, AND OTHER TEMPERANCE PUBLICATIONS, 
Besides three thousand copies of the discourse of Rey. Dr. 
Channing, at the simultaneous meeting, which, with notes, 
and an account of the exercises both of the afternoon and 


ANNUAL REPORT. 11 


“evening,—a report of a committee of the general court on the 

subject of licenses,—extracts from Mr. Choate’s report, &c., 
makes a handsome little octavo of one hundred and nineteen 
pages, the Council have published during the past year, the 
anniversary address by Dr. Walter Channing, with the annual 
report, making an octavo pamphlet of forty pages, together 
with temperance matter in the various forms of tracts, tales, 
showbills, pictorail representations, &c., amounting to seventeen 
thousand nine hundred duodecimo pages. Most of these pub- 
lications have been distributed gratuitously, and have made 
exhausting drafts on our little treasury. 

Under the present circumstances of the community, however, 
we cannot appeal, as we otherwise should, for its replenishment ; 
but will only add, as a respectful suggestion to such as have 
been so fortunate as to escape the general embarrassment, and 
still enjoy the means of expenditure for philanthropic purposes, 
that we confidently believe the temperance cause to have claims 
on their generosity, which are not surpassed, either in their ur- 
gency or in the encouraging promise of reward, by any of the 
benevolent enterprises of the day, 


PUBLIC MEETINGS. 


Besides the lectures already referred to, which have been 
delivered under the auspices of the society to large assemblies, 
in various parts of the state, the Council have encouraged and 
aided the holding of Sabbath evening meetings during the past 
winter in different quarters of the City, where the doctrines of 
the reform have been inculcated in brief extemporaneous ad- 
dresses, and sometimes in discussions of particular questions 
belonging to the subject. ‘These meetings have always been 
erowded with attentive listeners, and although no measures have 
been taken to procure signatures to our constitution on those 
occasions, we cannot doubt that very many true and intelligent 
disciples have there been made, and a general impression favor- 
able to the cause produced, where no complete conversion was 
realized. 
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To the gentlemen who have conducted these meetings, and © 
contributed by their character and talents, to give them respecta- 
bility and interest, the friends of temperance and the whole 
community are largely indebted, and will doubtless join us in 
expressions of gratitude. 

Under this head we should refer to our society’s participa- 
tion in the simultaneous meeting on the 28th of February. 
An account of that celebration has already been published by 
the Council, together with the eloquent address which signaliz- 
ed the occasion. We cannot too highly appreciate the services 
rendered to our cause by the distinguished divine who delivered 
that address, and added the contribution of the value of its 
copy right to the treasury of the society. 

In December last, a circular was addressed by the Council, 
to every clergyman in the Commonwealth, requesting him to 
deliver a discourse on Temperance on the last Sunday in January, 
We cannot say exactly how far this request was complied with, 
but from the well known readiness of the clergy to co-operate 
in temperance measures, we presume it was observed, except 
where particular circumstances rendered it inconvenient. ‘The 
design of the movement was to keep the subject before the 
public mind, and to attract attention to it, and make it the sub- 
ject of conversation and thought, by the peculiarity of its 
simultaneous treatment. 


LICENSE LAWS.* 


The opinion and policy of the Council, respecting legal 
enactments for the promotion of temperance, have always as- 
signed to them a secondary place, both as to value and time of 
application, among the measures to be employed for this pur- 
pose. We do not regard them at all, as a desirable means of 
progress to the cause, but value them highly as its supporters and 


* At a late term of the Supreme Court in Berkshire County, the valid 
ity ef these enactments was argued, and their constitutionality affirmed 
by the unanimous decision of the benea. One of the most common and 
specious objections to them is thus effectually delivered, 
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reinforcements. ‘They are useful only or chiefly to maintain 
the ground we have gained by other mearis, and never will be 
available to any good, even as rear-guards, except when planted 
on that portion of the field of controversy, which is unquestiona- 
bly our own. ; 

Believing this to be the case with the new license law of the 
last winter, and considering its provisions reasonable and salutary 
in themselves, the Council earnestly recommend to the friends 
of temperance throughout the state, to insist upon their imme- 
diate and undeviating enforcement, and that they take measures 
to assist the magistrates in this duty where they are disposed to 
perform it, and to quicken them in its performance wherever 
they are disposed to neglect it. 

The most valuable feature of the new enactment, is its abso- 
lute prohibition of the trafic in mtoxicating drinks, on the sab- 
bath day. Licensed and unlicensed persons are alike forbidden 
under severe and cumulative penalties, to desecrate the 
Lord’s day, by furnishing the means and incentives of the 
most frequent violations of it. The religious sensibilities of 
people in the neighborhood of large public houses, are no long- 
er to be shocked by the noisy sports and revelry of dissipated 
and profane persons, who, shut out of their usual haunts—the 
lesser tippling-houses, and bar-rooms—have hitherto congregat- 
ed within and about these privileged establishments for seventh- 
day drunkenness. ‘This indirect influence of the new law, to 
to preserve the peace and decorum of the Christian Sabbath, 
will doubtless secure for it a host of friends, wha do not feel so 
-deeply interested in its primary and immediate uses as ourselves. 


In conclusion, we would remind our associates and ourselves, 
that the enterprise in which we are enlisted, although it has lost 
the charm of novelty, possesses unimpaired interest for all who 
will regard its objects and relations, with a mind properly alive 
to the welfare of their fellow beings, and the progress of their 
race, and that, notwithstanding the gratifying success already 
realized, the temperance reformation still presents an extensive 
and interesting field of christian benevolence, inviting us to 
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persevere in its labors by a variety of affecting motives, some of 
which can hardly fail to influence every mind. To those, if 
there be any such, who are moved only by considerations re- 
specting “the life that now is,”. the poverty, disgrace, infirmity, 
and every form of earthly misery following in the trai of in- 
intemperance, appeal with affecting reality and earnestness. 
While to the religious man, whose contemplations pass beyond 
this transitory state, and dwell on the permanent interests of 
eternity,—the inevitable consequences of man’s present career,— 
the word of God utters a denunciation on the drunkard that 
inspires an awful interest in the fate of his soul. 


At every return of this anniversary we should use the sug- 
gestions and associations of the occasion to revive our original 
enthusiasm, and to reproduce, if possible, those strong impres- 
sions of the importance of our undertaking what first made us 
its friends and promoters. 

On many previous occasions, we have been permitted to 
appeal to the universal and unparalleled prosperity of our com- 
munity, as an argument for generous philanthropy and liberal 
contributions of effort and money in the reform we are endeay- 
oring to promote. 

Assembled now under a different conditicn of the community, 
we may not hesitate, nevertheless, to urge the same appeal, 
not indeed for pecuniary aid, but for what is much more valua- 
ble, personal services—the time, which with more propriety and 
relish could then be given to amusements, and the most effectual 
aid of all to such a cause, an example conformable to its prin- 
ciples. If prosperity, awakening gratitude, should prompt to 
disinterested efforts for the general good, it is not less true that 
reverses reminding us of dependence and accountability, should 
quicken our sense of moral responsibleness, and secure a more 
conscientious devotion to every duty. Among the “sweet uses 
of adversity,” none is more constant or beneficent than its ten- 
dency to improve the social character of man, to inspire him with 
generous sympathy, to remind him of the ties which connect 
him with his race, and of his community in nature and interest 
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with his fellow men—thus inculcating in the most effectual man- 
ner, the great lessons of philanthropy and brotherly love. 

The present dark and discouraging condition of society, in 
its business relations, is especially critical to the cause we are 
engaged to serve, and is liable to become the occasion of 
much intemperance. Many persons must be thrown out of 
regular employment, and very many, yielding to the dispiriting 
influences of the times, or to the disastrous state of their own 
affairs, will become the prey of melancholy and gloomy de- 
pression. 

That idleness is the parent of vice in general, and of intem- 
perance in particular, is proverbially true, and all experience 
teaches us how prone men are to seek temporary relief from 
despondence, by resorting to intoxicating draughts. 

Perhaps the society, as such, can do little or nothing, to coun- 
teract this unfortunate tendency of the times ; but most of us 
can do something in our individual capacity, to prevent the 
formation of intemperate habits in those around us, by indirect 
means,—by providing employment for such as have it not, by a 
generous forbearance towards those who are our debtors, by 
cheering the depressed with expressions of sympathy and sug- 
gestions of encouragement, by inspiring confidence in the recu- 
perative energies of society and in the personal ability of 
individuals, by industry and temperance, to retrieve their for- 
tunes and re-establish their independence. 

Respectfully submitted by 


Josuua B. Furr, 2 Committee of 
Waxrer Cuannine. § the Council. 
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LETTER. 


To the Executive Council of the Massachusetts Temperance 

Society : 

GENTLEMEN,— 

Havine been honored by your appointment, to deliver lec- 
tures in several places on the subject of temperance, I am 
happy to comply with your wishes in giving an account of what 
I have done. 

I have lectured once in Roxbury, three times in Boston, 
once in Brookline, twice in Plymouth, once m Kingston, three 
times in New Bedford, and twice in Salem ; in all these cases 
to respectable, in some of them to large and crowded audien- 
ces. Lectures on temperance have lost the attractions of 
novelty ; but the mterest felt in the subject through the com- 
munity, is deep and abiding; and these are strong encourage- 
ments to increased effort and unfaltering perseverance. 

The subjects of address, have been the evils of intemperance 
generally and particularly ; its criminality in a religious and so- 
cial view ; moderate drinking ; total abstinence ; the use of wine ; 
customs favoring intemperance ; the distillation of ardent spirits ; 
the wholesale and retail traffic in ardent spirits; the right and 
duty of government to interfere in this matter; and the general 
subject of licenses and licensed houses. And although in rela- 
tion to all these matters, the bighest grounds have been maintain- 
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ed, which the warmest friends of temperance could devise, yet it 
is a circumstance of no small encouragement, that they have 
appeared every where to have been met with a strong, and al- 
most a unanimous approval. 

The societies in New Bedford, Plymouth, Kingston, and 
Salem, are numerous; and in some of these places, monthly 
meetings are regularly holden, when either an address is deliv- 
ered, or general discussions of the subject take place ; and the 
best measures for advancing the cause are considered. Most 
of these associations are founded on the principle of total absti- 
nence from all intoxicating liquors, excepting for medicinal and 
religious purposes. ‘I'he Young Men’s Society in New Bed- 
ford, numbers more than six hundred members; and the pledge 
of total abstinence has been signed in Plymouth, by more than 
sixteen hundred. In Kingston, the cause may be pronounced 
triumphant. Of its actual condition in the other places named, 
Tam not fully informed. The general cause of temperance 
throughout our State, there is good reason to believe, is advanc- 
ing ; but its progress is far from being what it ought to be. It 
requires zealous, generous, and persevering efforts to urge it 
forward; and in many cases, no ordinary vigilance to save it 
from a relapse, and maintain the advantages which it has gain- 
ed. Excursions into different parts of the State in public con- 
veyances, have forced upon me the painful conviction, that 
enormous quantities of intoxicating liquors are drunken at the 
public houses, by men otherwise respectable in appearance ; 
and at a public house, where I was under the necessity of 
remaining three or four days, the bar-room was seldom empty ; 
and the demands for liquor, as often as 1 had an opportunity of 
observation, were unremitting from early dawn until late in the 
evening. I was informed of one retailer, selling in defiance of 
the law, whose fines from repeated prosecutions, had amounted 
to twelve hundred dollars; yet, he said “he could well afford- 
to pay his fines from the profits of his traffic.” In one town, 
rum is furnished to those who desire it, by a milk man, who 
brings it in his cans ; and at the same time has milk in his other 
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cans, for his milk customers; and under this disguise, carries on 
an illicit trade. 

It was gratifying to learn that in New Bedford, a large pro- 
portion of the whaling ships sail without any ardent spirit on 
board, excepting for medicinal purposes ; and that several In- 
surance Companies in New York, have come into an agreement, 
that a temperance vessel, or vessels, which carry no spirituous 
liquor for drinking, five per cent, of the amount paid for premium 
shall be returned. It is, however, a melancholy fact, that rum 
is occasionally shipped in some of these vessels, by men calling 
themselves the friends of temperance, for the purpose of traflic 
with the uncivilized natives of places where they may touch ; 
a greater enormity cannot disgrace a community, which calls 
itself christian. 

It is painful in the extreme, to see many of the seamen after 
their return from voyages of one, two and three years, hovering 
about the grog-shops and low taverns, and wasting their hard 
and perilous earnings in beastly intoxication ; and it was even 
more painful to learn, that many of them, who have families 
dependent on them, had been cajoled out of their wages, or 
had taken them up, or more properly had mortgaged them to 
the retailers and rumsellers, for supplies of this accursed poison 
of human honor and happiness, before they left home; and 
their wretched families were left to shift for themselves as they 
could. The gross fraud practised upon this abused class of 
men, the sailors, the dreadful injuries to which their reckless- 
ness and improvidence expose them, and which the cold-blood- 
ed harpies, by whom they are surrounded, are always ready to 
inflict upon them, are humiliating facts in the history of our 
commercial community. 

The cause of temperance has numerous obstacles to contend 
with. ‘The many low drinking shops and victualliag houses, 
area constantly open vortex, which draw in their hundreds and 
thousands of the laboring classes, and a source of immeasura- 
ble misery and vice. ‘The strong armof the law ought to shut 
up every one of these places, where spirituous liquor is sold or 
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supplied. These present great obstacles to the cause of sobrie- 
ty, and many of the most respectable public houses in the com- 
munity, are in this matter not less guilty, though more disguise 
is attempted to be thrown over it. Such houses ought, for this 
very reason, to be deemed disreputable. And the force of 
public opinion ought to compel them to purge their premises of 
this abomination. 

Another obstacle to the cause of temperance, is to be found 
among the higher end educated classes. It cannot be denied, 
that, either from false pride or some less justifiable cause, many 
persons, whose influence would be highly salutary, manifest a 
marked indifference to the cause, and refuse to enroll themselves 
among its associates. It is to be lamented likewise, that not a 
few of the clergy, who are valiant enough in all party matters, 
and matters of controversial theology, give either none, or an 
equivocal aid to this benevolent cause. ‘The habits too, of 
many of the rich and luxurious, are a considerable impedi- 
ment in the way of temperance. ‘The use of strong wines, it 
is believed, has not greatly diminished; and the use of what 
are called light wines, which, because they are deemed light, 
are therefore used in greater excess, which excess is intoxicat- 
img, has greatly extended, and threatens to prove a most se- 
ductive and alarming snare to female sobriety. Whiskey 
punch, likewise, which is furnished not unfrequently at many 
fashionable parties, is prepared with condiments to render it a 
most alluring beverage ; and thus the instrument of death being 
sharpened and polished, that is more sure to reach the heart. 

What measures in this cause do the times particularly de- 
mand? This is a great question, and [| shall not presume to 
dictate to the society, to whose deliberate judgment it is most 
properly submitted. 

1. he first method which suggests itself, is that which has 
been already employed with such signal success ; the enlighten- 
ing of the public mind, and the quickening of the public feel- 
ing in regard to this enormous and terrific evil, this Pandora’s 
box, which pours out such a flood of misery and crime over the 
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eommunity. The public mind is not yet half awake, and the 
public sentiment, seldom steady in its temperature, is always 
tiable to sink, where matter of mere morals is concerned, into 
a lethargic indifference. As much as possible should be done 
by publications, by lectures, by inquiries, and by the collection 
of statistics in every form, in which they may bear upon this 
great subject. 

2. ‘The extension of the temperance pledge promises effi- 
cient aid to the cause. I am aware, that with many intelligent 
and judicious persons, the requiring of a pledge is deemed of 
doubtful expediency ; and others are deterred from making it 
by honest scruples of conscience. The freedom of an honest 
judgment is always to be reverenced; and in such cases, I 
would not refuse the accession of such persons to our associa- 
tions without signing the pledge, as it is of great importance to 
avail ourselves of their influence upon terms on which they 
would feel happy to give it. I would make a subscription to 
the pledge wholly voluntary ; as in truth, with an honorable 
mind, the fact of joining a temperance association, is in itself a 
solemn pledge of abstinence. At the same time, I should 
anxiously seek to obtain a subscription from every person willing 
to give it; and wherever a temperance society exists, I would 
recommend the appointment of a committee of vigilance for 
every district, ward, or parish, who should at once seek by 
direct application, to obtain a pledge from, or at least to enlist 
in the association, every young person, male and female, on 
their arrival at the age of fifteen years. 

3. It is most desirable to maintain a judicious and devoted 
agent to this cause, whose business it shall be to open a cor- 
respondence with every part of the Commonwealth; to visit 
from time to time every town in it, and to ascertain its condi- 
tion and wants ; to inquire as far as practicable into the execu- 
tion or violation of the laws in regard to this subject; to learn 
the condition of societies where they now exist, to form socie- 
ties where they do not exist, to circulate temperance publica- 
tions, to deliver addresses where it may be deemed advisable, 


24 MR. COLMAN’S LETTER. 


to keep the public mind awake, and to collect and diffuse all 
valuable information respecting this great subject. 

4, The procuring of funds for this object. Subscriptions 
may be solicited, and doubtless many would be found ready to 
give. ‘The members of temperance associations may be re- 
quested to assess themselves one or more cents per week, and 
to engage as many of these small subscriptions as they can from 
others, who are not associated with them. ‘The drops and 
trinklings from the rocks are the sources of some of our largest 
streams. 

5. It is a subject likewise, well deserving the attention of 
the friends of temperance, whether they do not owe it to them- 
selves and the cause which they have at heart, to renounce all 
traffic with persons who deal in ardent spirit. It is believed, 
that such a measure as this, generally carried out, would effect 
an immense good, and contribute much towards breaking up 
the trade in ardent spirits throughout the Commonwealth. It 
need be conducted in no bad temper, but from a deliberate and 
solemn conviction, that we are not at liberty in any way what- 
ever, to encourage those who are voluntarily instrumental, for 
the sake of gain, in introducing an immeasurable amount of 
misery and crime into the community. This resolution may 
be announced either by a deliberate vote of the different socie- 
ties, or by a written, or an informal agreement, as may be 
deemed advisable. By union of action in this case, the meas- 
ure would be far more easily effected, and save individuals from 
those invidious consequences to which they might otherwise be 
exposed. 

6. There is another matter indirectly but closely connected 
with the subject of temperance, which may properly claim atten- 
tion. Itis a fact too apparent, that the use of tobacco in the 
way of smoking, is greatly on the increase among us. ‘That the 
practice of smoking produces an inordinate and feverish thirst, 
and often leads to the practice of drinking, and to form habits 
of dangerous and excessive indulgence, there can be no doubt. 
The places, too, in which smoking is most generally practised, 


MR. BRIGGS’ ADDRESS. 25 


s 


such as the bar-rooms of taverns and steamboats, present 
always various and urgent inducements to drink. Under these 
circumstances, is it not desirable that the society should itself 
adopt, and urge upon its auxiliaries in reference to this subject, 
to adopt some decisive but prudent mode of action? 

I have only, in conclusion, to express my unfeigned regret, 
that my services, in the limited mission which the committee 
assigned me, fell so far short of my desires; and to assure the 
society of my ready and hearty coéperation to the extent of 
my power, in any feasable and probable measure for advancing 
the commen and most important object. : 

Ihave the honor to subscribe myself, 
Gentlemen, 
Yours very respectfully, 


HENRY COLMAN. 
Boston, May 25, 1837. 


[ From the Evening Mercantile Journal. ] 
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Tux Anniversary Address of theMassachusetts Temperance 
Society, was delivered on Sunday evening, May 28th, by Hoa. 
Grorer N. Briees, of Lanesboro’, at the Odeon, which was 
crowded with auditors of both sexes and all ages, who by their 
attention to the remarks of the speaker, evinced the deep inter- 
est which they feel in the success of the temperance cause, 
Mr. Briggs’ address on this occasion was a very superior pro- 
duction, and well calculated to exercise a beneficial influence on 
the minds of those of bis auditors, if any there were, who had 
not yet abandoned the habit of using intoxicating liquors as a 
drink. - Mr. Briggs alluded to the labors of the Massachusetts 
Temperance Society, which was a pioneer in the cause, having 
commenced its labors when the habit of intemperance pervaded 
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the whole community. A remedy for this vast and spreading 
evil, was conceived by benevolent and generous minds, and 
adopted and persevered in until the whole current of public 
opinion is changed, and long established prejudices are obliter- 
ated. Ardent spirits are now banished from the social circle, 
from the workshop and the field. Owing to the exertions of 
the late Secretary of War, it is no longer used in the army, and 
is about to be banished from our navy, and our merchant ships. 
About fifteen hundred American ships now navigate the ocean 
without having a drop of ardent spirit on board. As a further 
proof of the advance of the temperance reform, Mr. B. alluded 
to the fact, that the amount of spirit introduced from abroad, 
has within the last year decreased one half, compared with 
former years—and many distilleries in New England, New 
York, Pennsylvania and Ohio, have been abandoned—and the 
quantity manufactured, much reduced. About fifteen thousand 
persons have voluntarily quitted the occupation of manufacturmg 
and selling ardent spirits ; notwithstanding, the manufacture and 
traffic in that article are still sanctioned by the laws of the land. 

Mr. Briggs exposed in the most clear and comprehensive 
manner, the gross inconsistencies and absurdities of the laws 
and customs which regulate the traffic in alcoholic liquors—no 
man being allowed to vend this poison, and be instrumental in 
destroying the peace of society, unless he is a man of sober 
life and good moral character! We described in the most 
feeling manner the injustice of punishing a man for an act of 
violence, committed while laboring under the effects of intoxi- 
cation, while the sober, moral manufacturer and retailer of the 
liquor, which stimulated him to the commission of the crime, 
was evcused—nay, more, was perhaps one of the pannel, whose 
duty it was to pronounce upon his guilt. He spoke in terms of 
commendation of the course adopted by the last legislature, in 
relation to temperance ; and congratulated his audience, that 
the Sabbath would no longer be violated by drunkards—and 
strongly urged the importance of having this law faithfully exe- 
cuted. He described in glowing language the great increase of 
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happiness, produced by the temperance reformation—as well 
as the great increase of health and property. When it com- 
menced, this country was styled “a nation of drunkards”—and 
an intelligent traveller had said, that. one half the inhabitants 
were constantly employed in turning out liquor. for the other 
half to drink. 

Mr. Briggs cited many interesting facts from the report of 
the New York Temperance Society, to show that the cause of 
temperance was rapidly progressing. He urged the importance 
of total abstinence, and showed the fallacy of the idea, which 
had been started by anti-temperance men over the fumes of the 
bottle, that the triumph of temperance would be a severe blow 
to the liberties of the citizens. He spoke of the importance 
of female influence, and concluded his discourse with an 
eloquent and impressive appeal to the young men, who had 

_ every inducement to engage in this cause, and who should be 
aware that their only safety consisted in abandoning, fully and 
totally, all intoxicating drinks. 


[ From the Christian Watchman. } 
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Tue twenty-fifth anniversary of the Massachusetts Temper- 
ance Society, was celebrated in this city at the Odeon, on Sab- 
bath evening, May 28. ‘The exercises were conducted as fol- 
low :—Original Hymn ; Prayer by Rev. Mr. Aiken; Hymn ; 
Address by Hon. Grorce N. Brrees, of Lanesboro’, Mass. 

The speaker observed that they had met to consider an ob- 
ject of the greatest importance. In it is involved all that is 
dear to individuals and to society. We have met to consult on 
the appropriate means to remove this evil ; not to talk of the 
evils of intemperance ; these had already been laid before the 
public so often, that at this late day they are universally admit- 
ted. We have met to attend the anniversary of this Society. 


oe 
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The temperance cause has reach a point where its friends may 
look back, and take a retrospect of what they have attempted. 
They commenced their efforts to eradicate this vice at a time 
when the evils of intemperance were every where prevalent. 
All confessed that something must be done. Prejudices and 
opinions were to be overcome, and habits were to be changed. 
The friends: of temperance are determined to persevere. They 
have accomplished their end; and they will continue their ef- 
forts. Not only have tliey overcome opinions, but they have 
overcome habits and principles. ‘They have made men to re- 
flect, and that reflection has led them to give up these habits. 
They have waged a war of extermination; but have never 
wrung a tear from human eye, or asigh from human breast. 
But it has lit up the smile of joy on many a countenance. 

Since the commencement of the temperance reformation, ar- 
dent spirits have been banished from the workshop and the farm. 
An examination into the greatest portion of the community will 
show that ardent spirits have been’ extensively banished. A 
great reformation has taken place in our army. But a few 
years ago, the government—the only free government on earth ! 
furnished seventy thousand gallons of rum to our army annually. 
But by the efforts of the enlightened Secretary of War, rum 
has been entirely banished from the army. Intemperance has 
also been checked in the navy. And in our merchant vessels 
the principle of total abstinence has been introduced. More 
than fifteen hundred vessels have adopted the principle. Recent 
documents show that the importation of ardent spirits has been 
reduced one half. In the State of New York, instead of seven 
hundred distilleries, there are now two hundred. ‘There have 
discontinued trafficing in it fifleen thousand persons. Still it 
has been sustained by the laws of the land. There has been 
an absurdity in our laws in this respect. No man may make 
a drunkard, unless he be licensed. Our forefathers provided 
that no man should be licensed, unless he produced evidence 
that he was a sober religious man. ‘The revised statutes pro- 
vide that no man make a drunkard, unless he be a moral man. 
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And they take good care that he shall not be annoyed by drunk- 
ards. What should we think of the law that would allow men 
to make mad dogs, and then, when they were mad, to turn them 
loose into the street. These moral men have made beggars of 
families and dried up the fountains of life. But the moral re- 
tailer stands excused. The speaker dwelt with some severity 
upon the absurdity of such laws. He remarked, however, that 
our general court had begun to retrace their steps. He alluded, 
especially, to the license law which had been passed at the last 
session of the legislature, and to that provision, which requires 
that no person shall be allowed to sell ardent spirit on the Sab- 
bath. He congratulated the friends of temperance on this 
achievement. The speaker read an interesting extract from 
Winthrop’s journal, of 1679, showing the state of feeling among 
our forefathers, at that time. 

In the last report of the New York State Temperance Soci- 
ety, it is estimated that twenty-five millions of dollars have been 
saved to that state, since the commencement of the temper- 
ance reform ; and it is estimated that one hundred and twenty- 
five millions of dollars have been saved to the United States, 
since that period. Five thousand societies have been formed, 
embracing more than a million of members: more than fifteen 
thousand drunkards have been reclaimed ; the number of habit- 
ual drinkers reformed, cannot be numbered. The press is an 
exponent of public opinion ; judging from this, we may learn 
something of our success, from the fact that there is hardly a 
paper in the Union that does not advocate temperance princi- 
ples. The whole number of temperance newspapers in the 
United States, is twenty-one ; in the British dominions, three ; 
in South America, two. 

When the temperance reformation commenced, we had the 
unenviable reputation of being a nation of drunkards. A dis- 
tinguished traveller remarked, that it seemed as if one half of the 
population turned out rum for the other half. This ruinous 
habit had steadily advanced, ull multitudes after multitudes were 
destroyed. How many were the victims! One gentleman, 
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the speaker stated, had told him, that out of twenty-six young 
men who had associated with him in early life, twenty-one 
had gone to the drunkard’s grave. One was a member of Con- 
gress, aman of commanding intellect. He died a drunkard. 

The temperance reformation is not confined to our own coun- 
try. It has extended to England, Ireland, Scotland, France, 
Germany, Austria, South Africa, and to the isles in the South- 
ern Pacific. What extended this reformation? ‘Temperance 
societies. ‘The total abstinence pledge. Some have expressed 
a fear that the pledge was taking away our liberties ; that it 
would destroy the freedom of the country. In Russia, tempe- 
rance societies are prohibited by law. Efforts had been made 
to extend the temperance reform there, but the government 
prohibits all societies of more than five individuals. 

The folly of attempting the temperance reformation by any 
other than by a total abstinence pledge was ably proved. The 
difficulty lies in distinguishing temperate from intemperate 
drinking. Dr. Bailey once said, that indifferent resolutions 
amount to nothing. A lady once asked Dr. Johnson to take a 
little wine with her. He declined, saying that he could abstain 
entirely, but could not drink a little. 

The speaker remarked that every class of society is interested 
in this reform. No great object of reform had ever been ac- 
complished, without the aid of female influence. The hope of 
the country is in the rising generation. 


Immediately after the assembly had retired, the following 
vote was passed by the Society: 

“ Voted, That the thanks of the Society be presented to the 
Hon. Mr. Briggs, for his very eloquent and interesting address, 
and that a copy be respectfully and earnestly requested for the 
press.” 

W. CHANnIne, 
Secretary Mass. Temp. Society. 


THE ANNUAL MEETING. 


Tue annual meeting of the Massachusetts ‘Temperance 
Society was held on Friday evening, the 26th inst, at the Old 
Court House. 

After reading the annual report, John Tappan, Esq. addressed 
the meeting, and moved its acceptance. Mr. T. observed that 
he had listened to the reading of the report with great pleasure, 
and after some very pertinent remarks, said that he would sub- 
mit, for the consideration of the Society, two amendments, 
qualifying some remarks in the report, on the influence of the 
rich, especially in cities and large towns, on the progress of the 
reform,—and on the tendency of the times to produce intem- 
perance. 

Mr. S. Fairbanks seconded the motion for these amendments» 
and supported them in a few pertinent observations. 

Mr. Sheafe, also, addressed the meeting on the same points. 

The amendments were unanimously adopted. 

The report is a very interesting document, shewing the doings 
of the council the year past, and the present state of the tem- 
perance reform. 

Mr. Peter Mackintosh introduced the following resolution, 
with a few appropriate remarks. 


Resolved, That we view with much pleasure the steady progress of 
the temperance reform, and in particular within ourown State, where 
in six of the fourteen counties, no licenses are granted for the sale of 
ardent spirits. 


The resolve was adopted. 

Rev. F. T. Gray addressed the meeting ina very impres- 
sive and touching manner. Alluding to his daily walks, as one 
of the ministers to the poor, he stated facts calculated to awaken 
the most indifferent, and increase the zeal of the best friends of 
temperance. He dwelt particularly on the immense good the 
circulation of the Society’s publications had done, and stated 
remarkable instances of the blessed influences of these winged 
messengers of mercy. He urged the importance of continued 
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effort in the cause, from the encouragement furnished by the 
deep interest of the young in this subject. He presented the 
following resolution, which was adopted. 


Resolved, That in no view of the great subject of temperance are 
we so much encouraged to expect its final triumph, as in our efforts to 
train up the young in total abstinence from the use of all intoxicating 
drinks. 


Mr. John Ball offered the following important and excellent 
resolutions in a brief address, in which he urged the duty of 
enforcing the salutary law passed at the recent session of the 
legislature. He stated some appalling facts on the use of in- 
toxicating drinks on the Sabbath, and the consequent awful ef- 
fects on society, and in particular on the young men, too many of 
whom spend the day of sacred rest in dissipation. He was fol- 
fowed by Mr. Grant, on the subject of a vigorous effort to sus- 
tain the law in question, or it were better it had never been 
enacted. He stated that public opinion was in its favor, and 
that it only needed that our police officers be firm and decided 
temperance men, to carry it into full effect. 


Resolved, That this Society regard the law passed at the recent ses- 
sion of the legislature, prohibiting the sale of all intoxicating liquors 
on the Sabbath, as one of the most wise and salutary ever enacted, as 
it adopts the highest principles of a moral reformation, by substituting 
the prevention of an evil for its remedy. 


Resolved, That we consider it due to the Legislature, as well as to 
the public, to give all the aid in our power in enforcing the law referred 
to; and that we believe such a service would be one of the most patri- 
otic and benevolent which a good citizen can render to the State. 


The Rev. E. T. Taylor, on the same resolves, spoke in a 
truly happy and powerful manner on the violation of the Sab- 
bath by selling intoxicating liquors, and its direful influence on 
his “ Sailor Boys.” He dwelt on the great progress the cause 
has made the past year, during which he had lectured in vari- 
ous parts of the country, and he regretted to see that Boston 
was far behind the country in the good cause of temperance. 
He urged the need of an efficient police to see that the law of 
the Sabbath on the use of intoxicating liquor is enforced. 


Dr. Walter Channing introduced the following resolution with 
a few remarks on the necessity of active, persevering efforts 
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in carrying forward the cause of temperance, and on the utility 


of conventions for that purpose. 


Resolved, That it be recommended to the Council of this Society, to 
consider the expediency of calling a State or New England Conven- 
tion of the friends of temperance, to be convened at such time and 
place as they may appoint, to consider the present state of the tem- 
perance reform. 


The following officers were elected :-— 
JOHN C. WARREN, Presipent. 
HORACE MANN, Vice Presiwent. 
WALTER CHANNING, Secrerary. 
CHARLES TAPPAN, Treasurer. 


Moszs: Grant, 
Josnua B. Fuiyt, C ; 
Gro. W. Buacepen. SS eas ea 
: SrrpHen FarrBANKS, 
Several other gentlemen addressed the meeting, till ten 


o'clock, when it was dissolved. 


COMMONWEALTH OF MASSACHUSETTS. 


House of Representatives, April 10, 1837. 


Extracts from the report of the Committee on the Judiciary, to 
whom was referred various petitions from different parts of 
the Commonwealth, praying that the laws in relation to the 
sale of spirituous liquors be made equal, &c. : 

“It was proved, by respectable ‘owners of real estate in 
Roxbury, that the refusal to grant licenses had, in their 
opinion, a beneficial effect upon the value of real estate, at 
least, that it had not produced acontrary effect. It was prov- 
ed that the temperance stores and taverns, generally, had been 


successful, and in some instances, where grocers had entertained 
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great doubts about continuing their business as retailers, without 
ardent spirits, they had found, contrary to their expectations, 
that their business as temperance dealers had proved more prof- 
itable than it had been before. It was asserted by men practi- 
cally acquainted with the business, that retailing would be more 
profitable than it is now, if the sale of spirituous liquors were 
totally prohibited, that, although the per centage of profits was 
greater upon spirits, than upon other articles, yet, that gain was 
more than counterbalanced by the amount of losses sustained 
from spirit customers and from their diminished ability to pur- 
chase other articles. 

‘Instances were proved to the committee, of retailers who 
sold ardent spirits having failed in their business, and temper- 
ance grocers having taken the same stand, and having prose- 
cuted a successful and profitable business ; and this resulted not 
merely from the fact, that temperance men are better payers, 
but quite as much from the circumstance, that being more in- 
dustrious and better paid, they are able to spend more in gro- 
ceries for the comfort of themselves and families. 

“The evidence was perfectly incontrovertible, that the 
good order, the physical and moral welfare of the community 
had been promoted by refusing to license the sale of ardent 
spirits ; and that the consumption of spirits has been very great- 
ly diminished, in all instances, by the refusal to grant licenses ; 
and that, although the laws have been and are violated, to some 
extent, in different places, the practice soon becomes disreputa- 
ble, and hides itself from the public eye, by shrinking away 
into obscure and dark places ; that noisy and tumultuous assem- 
blies in the streets, and public quarrels cease, where licenses are 
refused ; that pauperism has very rapidly diminished, from the 
same cause. Many instances were stated by witnesses, as with- 
in their own knowledge, where persons, by indulging in intem- 
perate habits, had ruined their health and respectability, and in- 
cumbered their property with debts to nearly its full value, who, 


by a timely reformation, had regained their health and standing 


in the community, and cleared their estates from debt. 


THE NEW LICENSE LAW. 5 35 


“These consequences and facts were not seriously denied, 
and no one appeared to oppose the cause of temperance, but it 
was earnestly insisted upon, that it is unequal and unjust for the 
commissioners to refuse to license persons where the majority is 
in favor of licenses, and the selectmen have granted the neces- 
sary approbations ; and what they demand is, that the commis- 
sioners shall be compelled to license either a certain number in 
proportion to the population of the place, or else such a num- 
ber as the selectmen shall recommend or that the sale shall be 


totally prohibited throughout the Commonwealth.” 
* * * * % % 


“'The sale of ardent spirit on the sabbath was represented to 
be a serious grievance, particularly in the towns in the vicinity 
of this city. It was testified and not denied, that great numbers 
of young men resorted to the places of public entertainment, 
and spent the day in intemperate drinking and boisterous mirth ; 
that they not only disturbed the quiet of the day, but also fre- 
quently endangered the lives of women and children, who were 
going to or returning from the public exercises of religion, by 
racing their horses through crowded streets, when they them- 
selves were in a state of partial intoxication; and this state of 
things was proved to exist, in some degree, in and around other 
large towns in the Commonwealth. 

“The Committee did not understand, that any one who ap- 
peared before them, approved of the sale of spirit. on the sab- 
bath, or wished for a continuance of it. 

“They, therefore, report some provisions in further restraint 
of that practice.” 


A copy of the provisions referred to is herewith presented, as 
constituting an important step in the temperance progress of the 
past year : 

Sretion 1. No licensed innholder, or any other person, 


shall sell any intoxicating liquor on Sunday, on pain of forfeiting 
twenty dollars for each offence, to be recovered in the manner 
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and for the use provided in the twenty-sixth section of the forty- 
seventh chapter of the Revised Statutes. 


Sec. 2.. Any license to an innholder or common victualler 
may be so framed as to authorize the licensed person to keep 
an inn or victualling house, without authority to sell any intoxi- 
cating liquor, and no excise or fee shall be required for such. 
license: PRovipED, that nothing contained in this act, or in the 
forty-seventh chapter of the Revised Statutes shall be so con- 
strued as to require the county commissioners to grant any 
licenses when in their opinion the public good does not require 
them to be granted. 

Src. 3. Any person who shall have been licensed according 
to the provisions of the forty-seventh chapter of the Revised 
Statutes, or of this act, and who shall have been twice convicted 
of a breach of this act, or of that chapter, shall, on such second 
conviction, in addition to the penalties prescribed for such 
offence, be adjudged to have forfeited his license. 


Sec.4, Any person who shall have been three times con- 
victed of a breach of this act, or of the forty-seventh chapter 
of the Revised Statutes, shall, upon such third conviction, in 
addition to the penalties in this act and said chapter provided, 
be liable to be imprisoned inthe common jail,.for a time not 
exceeding ninety days, at the discretion of the court before 
whom the trial may be had. : 


Date Due 


